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To Whom It May Concern:

It has come to my attention through a letter from a Ms. Rita Bormuth
dated September 1, 2005 that the Comptroller’s office has taken it upon
itself to mistakenly and lawlessly re-determine my federal income tax
liability. In addition to the incorrect determination, the office has elected to
attach a frivolous return penalty in addition to the other miscellaneous
penalties. I now assert that the entire assessment is factually wrong and
without legal standing.

HISTORY

On April 14th, 2005 I filed federal and Maryland tax returns truthfully
and accurately. Due to the unusual nature of my return, the IRS later sent
me a letter 12C, asking me to explain how I calculated the amount of refund
that I claimed. I replied to the IRS in a timely manner. The next
correspondence I received was a refund check for the amount originally
claimed on my federal return. The amount of federal income on the federal
return is the same as the amount of federal income reported on the state
return, in compliance with federal and state laws. A month after receiving
my federal refund and growing impatient for my state refund, I contacted
Taxpayer Services on August 11 through the email address. I was requested
to send in my federal return and did so in a timely manner. It was confirmed
as received on August 15th. Several weeks later after no response I tracked
down Ms. Bormuth as the person who was responsible for processing my
return. After a short conversation, we learned that she had not yet received
the federal return and she promised to get it and process my Maryland
return promptly. This was then followed a week later by the aforementioned
letter from Ms. Bormuth informing me that my claim for refund was denied
and that my Maryland income tax liability had been recalculated and I was
now owing additional taxes and penalties including a $500 frivolous penalty.

THE LETTER FROM THE COMPTROLLER’S OFFICE



Ms. Bormuth’s letter in substance claims the following:
1. I have indicated that wages are not subject to taxation
2. Wages are taxable income
3. My return is frivolous 
4. I owe more taxes and penalties.

I wholly deny the first, third, and fourth claims and affirm the second and
will be rebutted in that order.

I have filed no document stating or indicating wages are not subject to
taxation. The only statement that I made is that the W-2s issued were
incorrect. I did this by filing my federal return with a 4852 form correcting
the incorrect W-2. This incorrect W-2 alleges that I had wages, when in fact
I had none. The W-2 used by the Comptroller in the unlawful assessment is
also without any authority unless submitted by me with my return. While the
W-2 may be prima facie correct, it is rebutted and nullified by my 4852 form.
Never on the 4852 form or anywhere else in my return did I claim that
wages were not subject to taxation. The only thing I have claimed
throughout the entire process is that I did not receive wages and the W-2 is
incorrect for claiming that I did receive wages. 

Wages, when they are realized, are indeed subject to taxation. Taxes can
be found imposed on wages at the federal level in Title 26 USC §3101,
among others. Furthermore, Maryland in §10-905 specifically defines wages
as a subset of 26 USC §3401 wages by importing the actual definition from
the federal statutes. In Maryland’s tax code, §10-204 c(1) and §10-205 have
“addbacks” for wages, but only when exempted from federal taxation by
federal law. So we can see that both I and Ms. Bormuth know wages are
taxable income. 

The third issue is that I made a frivolous claim. Maryland statute 13-705
clearly defines a frivolous return:



§ 13-705. Frivolous income tax return.
 (a)  Penalty.- The Comptroller shall assess a penalty not
exceeding $500 if: 

 (1) an individual, as defined under § 10-101 of this
article, files what purports to be an income tax
return, but which: 

 (i) does not contain information on which the
substantial correctness of the tax may be
determined; or 

(ii) contains information that, on its face,
indicates the tax reported on the return is
substantially incorrect; and 

 (2) the conduct of the individual is due to: 
 (i) a desire, apparent on the face of the return,
to delay or impede the administration of the
provisions of Title 10; or 

 (ii) a position that is frivolous because the
position: 

1. has no basis in law or fact; 
2. is patently unlawful; and 
3. does not involve a legitimate dispute or
reflect an inadvertent mathematical or
clerical error. 

(b)  Additional to other penalty.- The penalty under
subsection (a) of this section is in addition to any penalty
assessed under § 13-701 of this subtitle. 

We see that a frivolous return penalty should not apply because:
1. My return was substantially (entirely) correct, 
2. Nothing on the face of my return indicates that it is substantially

incorrect.
3. My conduct is not to delay or impede administration of Title 10. As a

matter of fact, it was me who contacted the Comptroller’s Office several
times to expedite the processing of my refund. 

4. I have not taken any position without basis in law or fact, nor have I
taken an unlawful position. 

In order for it to be a frivolous return, parts of both (1) and (2) must be
correct.  In fact, the only incorrect position being taken is being done by Ms.
Bormuth in her incorrect assertion that I am claiming that wages are not
taxable. We know that both: 1) the wages are not taxable, and 2) her
assertion that I took that position, to be incorrect. Through my return I have
only asserted that the W-2 misstated the monies paid to me were taxable
wages. 



The letter also goes on to assess that I owe an additional $69.58 of
income taxes, not including interest and late penalties. When I asked Ms.
Bormuth how she calculated that, she stated that the information was culled
from my employer submitted W-2 forms. These forms are prima facie
correct, but, as I have already rebutted by the 4852 form (on the record and
under penalty of perjury, and having legal standing) were WRONG for
characterizing the monies as wages. Suffice to say, any amount of taxes
calculated off the incorrect W-2s will be incorrect. “Garbage in, garbage out”,
as the saying goes. Even the Human Resources personnel doing the
reporting do not have the authority to make the legal conclusion and certify
as sworn testimony that I received wages. In order to rebut the 4852
testimony, the Comptroller must be able to give testimony (or something of
legal authority) that the monies received were wages. Seeing as how the
Comproller used the W-2 in the assessment, I would like to know how and
what means the Comptroller used to arrive at the legal conclusion that what
I received were in their true nature, wages. It would seem as if the
Comptroller has chosen to disregard the sworn testimony of the 4852 form
and use an uncertified copy of an erroneous W-2 which carries no authority
in light of the 4852 form. 

Furthermore, the monies-not-wages issue has already passed federal
scrutiny. Through the issuance of a 12C letter by the IRS, my reply and the
subsequent refund, we already have the issue decided by the federal
government. The deliberate questioning of my federal return by the IRS
shows that my return did not “slip through the cracks”, rather it was
subjected to federal scrutiny and survived COMPLETELY intact.  Furthermore,
in order to prevent uneven variations of income tax enforcement in
administrative and judicial matters, Maryland (including the Comptroller)
makes itself subordinate to federal decisions in §10-107:

§ 10-107. Application of federal income tax law.

To the extent practicable, the Comptroller shall apply the
administrative and judicial interpretations of the federal
income tax law to the administration of the income tax laws
of this State.

This statute is a clear. Individuals are required to calculate their
federal income taxes first:

§ 10-203. In general.

Except as provided in Subtitle 4 of this title, the Maryland
adjusted gross income of an individual is the individual's
federal adjusted gross income for the taxable year as
adjusted under this Part II of this subtitle.



It creates a situation where Maryland income tax administration is
identical yet subordinate to the federal income level as the starting point.
From this federal amount we go through a series of adjustments to arrive at
the Maryland income tax liability. What Ms. Bormuth is asserting is that
despite federal approval, my federal income is wrong, and that I must not
follow the law or instructions for Maryland Form 502. The process is clear.
My federal return - which no one outside of me or the IRS has the authority
to determine - is not subject to re-determination by the state. If the
Comptroller asserts authority to do so, please cite the federal statute
permitting the state to determine federal income tax liabilities, then also cite
the Maryland statute invoking that ability. 

Maryland would have jurisdiction if the monies I received were
Maryland “addbacks” to the federal income. For the record let it be said that
nowhere in Title §10-204 or §10-205, are the monies that I received added
back through the Maryland “addbacks”.

Ms. Bormuth asserts her jurisdiction to make this assessment by
statutes §13-401 and §13-705. I have already shown that section §13-705
does not apply to my return. For an assessment to be made by §13-401
there first must be a determination. The authority for a determination comes
from §13-302:

§ 13-302. Determination and enforcement.

 (a)  In general.- To determine whether a tax return is
correct or otherwise to enforce a provision of this article,
a tax collector may: 

(1) examine any records or other data that may be
relevant or material to the matters required to be
included in a tax return;             [Emphasis added]

As we can see, the tax collector is only authorized to make a
determination to determine correctness and enforce provisions of “THIS
ARTICLE”. “This article” is the Maryland tax code. It does not give the
Comptroller authority to re-determine federal income. The Comptroller only
has authority to determine correctness and calculations of the Maryland
adjustments to the federal income tax liability made by Maryland law for the
purpose of enforcing the Maryland income tax. There is no federal statute
that gives any authority to anyone other than the IRS and the person filing
the return the ability to make a federal income determination. The
Comptroller has overstepped his jurisdiction in attempting to determine my
federal income. Here I point out §10-107 again, clearly forcing the
Comptroller to be subordinate to the federal authorities’ determination.



Ignoring §10-107 is not to be taken lightly, as can be found in §13-
1026:
§ 13-1026. Negligent failure of governmental officer or
employee to perform duty.

An employee or officer of the State, a county, or a
municipal corporation who negligently fails to perform a
duty or to do any act required under this article is guilty
of a misdemeanor and, on conviction, is subject to a fine
not exceeding $1,000.                      [Emphasis added]

Generally according to law, the procedure is that when a lawful
determination is determination issued, the recipient can appeal in writing. As
there has not been a lawful determination and assessment issued to me, I
demand the Comptroller revise the initial unlawful assessment and replace it
with a lawful one. This is allowed by §13-509 (a):

§ 13-509. Correction of erroneous assessments.

(a)  Authority of Comptroller to decrease or abate
assessment.- Notwithstanding a person's failure to file a
timely application for revision or claim for refund of an
assessment of the admissions and amusement tax, boxing and
wrestling tax, income tax, motor carrier tax, motor fuel
tax, sales and use tax, or tobacco tax under § 13-508 (a) of
this subtitle, the Comptroller or the Comptroller's designee
may issue an order decreasing or abating an assessment to
correct an erroneous assessment. 

If the Comptroller insists that this assessment is not erroneous and the
actions of the Comptrollers office are within its jurisdiction, I hereby by this
letter file for appeal. Otherwise, I expect a re-determination to be made and
my refund to be issued to me with the utmost speed.

CONCLUSION 

I request and demand any and all due process to which we are entitled
or which is in any way appropriate and/or available to us under any provision
or practice of common, statutory, and/or administrative law or protocol.  Be
advised that it is my intention to audio-record any and all proceedings for
which such an option is lawfully available to me.  I declare that I make no
admissions as to the legitimacy of your implicit or explicit assertions, or the
fitness of any particular legal or administrative protocol by responding to
your notice or by requesting and demanding the due process referenced
above.  Prior to any due process hearing, whether formal or informal, I



expect and require meaningful clarification as to the nature of-- and reason
for-- the alleged assessment, the process by which any and all relevant
determinations reflected in and by your notice were arrived at, and anything
else pertinent to the matter.

I would like to step back say that when I spoke to Ms. Bormuth after
receiving my assessment letter, that she seemed genuinely surprised to hear
that I did not receive wages. I do believe that this whole matter stems from
an honest misinterpretation of my return. As such, I expect this letter to
resolve any confusion on the matter, and that I will receive my refund
shortly. While Ms. Bormuth and the other staff at the office have been very
polite and helpful in this matter, I feel that I must be forceful and blunt in
my assertions and demands. I do not mean to deliver any disrespect by any
of my wording, which at times can be terse. But I am very disturbed and put
on the defensive by the apparent lawless nature in which the Comptroller’s
office is operating. I would hope that the Comptroller would abide by the law
and act only within its authority granted by the Legislature. 

I have fully rebutted the entirety of the assessment and conclusions
made against me. The facts of the erroneous assessment have been clarified
and the legal and jurisdictional issues with the determination have been
raised and asserted. I look forward to a prompt refund.

Sincerely, 


