UNITED STATES DISTRICT COURT
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)
Verification of John Henry Doe


PLAINTIFF’S REBUTTAL TO MOTION TO DISMISS 

Plaintiff, John Henry Doe hereby rebuts the United States of America’s motion to dismiss as follows:

A. Introduction

1.
Plaintiff is John Henry Doe; defendant is Mark W. Everson, Commissioner of Internal Revenue, and a delegate of the Secretary of the Treasury.

2.
On December 30, 2005, plaintiff filed a Motion to Compel Agency Action, moving the court to compel defendant to issue the appropriate certificate(s) of release of lien(s) and levy(s) pursuant to 26 U.S.C. §§ 6325(a) and 6343.

3.
On January 9, 2006, defendant was served with the motion by United States Postal Service Certified Mail, Article No. 7005 1820 0007 0067 2047. 

4.
Defendant has not filed a responsive pleading or otherwise opposed the motion.


6.
On February 14, 2006 the United States Attorneys Paul I. Perez and Richard D. Euliss responded on behalf of the United States of America, moving the court to dismiss the case pursuant to Rule 12(b)(2) and (6). 


7.
In the motion to dismiss, Perez and Euliss alleged facts not supported by any competent fact witness testimony or authenticated documentary evidence, and attempted to reframe plaintiff’s pleadings into a complaint for declaratory or injunctive relief, and then argued against the reframed pleadings as being insufficient for the court to have jurisdiction in the matter. Opposing counsel, however, evaded the material facts and real issues raised in plaintiff’s motion. 

B. Clarification of Plaintiff’s Motion to Compel Agency Action

8.
The following statements clarify the essential elements of plaintiff’s motion, including the rights and duties involved, this court’s jurisdiction to hear the matter, and the statutory basis for the remedy sought:


9.
Defendant has a clear non-discretionary duty to obey the Internal Revenue Code, including IRC sections 6325(a) and 6343.


10.
Defendant is out of compliance with IRC sections 6325(a) and 6343, as evidenced by plaintiff’s competent fact witness testimony.


11.
Plaintiff moved the court for an order to compel defendant to comply with IRC sections 6325(a) and 6343.


12.
The sole remedy that plaintiff seeks is for the court to order defendant to comply with IRC sections 6325(a) and 6343.


13.
Plaintiff is not seeking monetary damages.


14.
Plaintiff is not seeking injunctive relief.


15.
Plaintiff is not seeking declaratory relief.


16.
Through the Administrative Procedures Act, Congress has waived the government’s immunity from judicial review when sought by “a person suffering legal wrong because of agency action, or adversely affected or aggrieved by agency action within the meaning of a relevant statute…” 5 U.S.C. § 702.


17.
This court has subject-matter jurisdiction to review agency actions under 28 U.S.C. § 1331. See Reno v. Catholic Social Services, Inc. 509 U.S. 43, 56, 57 (1993), quoting Califano v. Sanders, 430 U.S. 99, 105, 97 S.Ct. 980, 984, 51 L.Ed.2d 192 (1977) to wit:

To be sure, a statutory source of jurisdiction is not lacking, since 28 U.S.C. § 1331, generally granting federal question jurisdiction, "confers jurisdiction on federal courts to review agency action."


18.
Plaintiff’s motion fits squarely within the parameters of 5 U.S.C. § 702 whereby plaintiff is seeking relief other than money damages and stating a claim that an agency or an officer or employee failed to act in an official capacity.

19.
Pursuant to 5 U.S.C. § 706(1), the reviewing court shall compel agency action unlawfully withheld or unreasonably delayed. 


20.
The IRS has imposed lien(s) or levy(s) upon plaintiff or her property for unverified tax liabilities, which the IRS has alleged based upon incorrect third-party information reporting and IRS-created substitute for returns. 


21.
Plaintiff has corrected and rebutted the incorrect third party reporting in the 1040 returns that plaintiff filed for the tax years at issue. 


22.
In this matter, the IRS has a clear non-discretionary duty to determine the substantial correctness of plaintiff’s self-assessments, and then based upon the IRS’s confirmation of the competent witness testimony and authenticated documentary evidence as found in the self-assessments, issue the appropriate certificate(s) of release of lien(s) or levy(s). 


23.
Thus far, the IRS has unlawfully withheld or unreasonably delayed issuing the appropriate certificate(s) of release of lien(s) or levy(s) pursuant to 26 U.S.C. §§ 6325(a) and 6343.


24.
The remedy sought by plaintiff is provided for at 28 U.S.C. § 1361, entitled “Action to compel an officer of the United States to perform his duty”, which states:

The district courts shall have original jurisdiction of any action in the nature of mandamus to compel an officer or employee of the United States or any agency thereof to perform a duty owed to the plaintiff.

C. Rebuttal


25.
Plaintiff hereby rebuts the United States of America’s numbered arguments “1” through “4” as follows:

26.
In regard to United States of America’s argument “1” that “The Commissioner of Internal Revenue does not have the capacity to be sued”, Congress has, through the Administrative Procedures Act, waived the government’s immunity from judicial review when sought by “a person suffering legal wrong because of agency action, or adversely affected or aggrieved by agency action within the meaning of a relevant statute…” 5 U.S.C. § 702.


27.
This court has subject-matter jurisdiction to review agency actions under 28 U.S.C. § 1331. See Reno v. Catholic Social Services, Inc. 509 U.S. 43, 56, 57 (1993), quoting Califano v. Sanders, 430 U.S. 99, 105, 97 S.Ct. 980, 984, 51 L.Ed.2d 192 (1977) to wit:

To be sure, a statutory source of jurisdiction is not lacking, since 28 U.S.C. § 1331, generally granting federal question jurisdiction, "confers jurisdiction on federal courts to review agency action."


28.
Plaintiff’s motion fits squarely within the parameters of 5 U.S.C. § 702 whereby plaintiff is seeking relief other than money damages and stating a claim that a federal agency or officer or employee failed to act in an official capacity, and the only remedy sought is for the court to order defendant to comply with 26 U.S.C. §§ 6325(a) and 6343.


29.
Mark Everson is precisely the proper defendant because he is the chief officer of the federal agency that owes plaintiff a clear non-discretionary duty in the matter at issue. 


30.
In regard to the IRS and Mark Everson’s breach of duty to timely release liens in accord with the requirement of 26 U.S.C. § 6325(a), the United States Government Accountability Office report dated January 10, 2005, entitled “GAO-05-26R IRS Lien Management Report”, which was addressed to “The Honorable Mark W. Everson, Commissioner of Internal Revenue”, states as follows on page 2 of the report: 

“Every year since our audit of IRS’s fiscal year 1999 financial statements, we have reported on the IRS’s inability to consistently release tax liens within 30 days of the tax debt’s satisfaction, as required by law. When we first identified the lack of timely release of tax liens as a compliance issue, …the IRS agreed with us that this issue had still not been effectively addressed.

Subsequently, we continued to find a high level of noncompliance with the lien release requirements of the IRC during our audit of IRS’s fiscal year 2004 financial statements.”


31.
Plaintiff’s motion to compel agency action is appropriate in this matter because the nature of the issue before the court is the extraordinary circumstance of overt statutory noncompliance by the IRS, which stems from the knowing and willing failings of upper level IRS management policy, which blatantly goes against the intent of Congress in the matter, and is not merely from some occasional incorrect decision or random improper action by an IRS employee. 


32.
In regard to United States of America’s argument “2” that “The Plaintiff’s motion improperly seeks declaratory relief against the United States”, opposing counsel misconstrues the facts. The United States is not named as a defendant, and plaintiff is not seeking declaratory relief. The only remedy sought by plaintiff is for the court to order defendant to comply with 26 U.S.C. §§ 6325(a) and 6343.

33.
There are some interesting parallels to this instant case that make Vishnevsky v. United States, 581 F.2d 1249 (7th Cir. 08/09/1978), worth reading closely, as follows:

[36]    

The appropriateness of mandamus relief turns on the existence of a clear right in the plaintiff to demand the performance by the defendant of a plainly defined, peremptory, and ministerial duty, and the lack of an adequate remedy other than mandamus. City of Highland Park v. Train, 519 F.2d 681, 691 (7th Cir. 1975), Cert. denied, 424 U.S. 927, 96 S. Ct. 1141, 47 L. Ed. 2d 337 (1976); City of Milwaukee v. Saxbe, supra, 546 F.2d at 700.


[37]    

If there is a clear ministerial duty of the District Director to credit the 1965 overpayment against the 1966, 1967, 1969, and 1970 deficiencies, taxpayers obviously have the right to demand performance of the duty. They, and only they, could receive the benefit of performance.


[42]


…    

"Admittedly there is no discretion in (the I.R.S. District Director's) act of paying back any overpayment." Pennsylvania Turnpike Commission v. McGinnes, 179 F. Supp. 578, 581 (E.D.Pa.1959), Aff'd, 278 F.2d 330 (3d Cir. 1960), Cert. denied, 364 U.S. 820, 81 S. Ct. 57, 5 L. Ed. 2d 51.

[43]

…

This suit, however, does not ask a federal court to make such a determination, or to question an administrative determination. The fact and amount of overpayment have been determined by the I.R.S., and no suggestion is made that the determination was in any way irregular or inaccurate. Taxpayers, far from attacking the discretionary determination, merely seek the benefits thereof.


[48]    

Mandamus surely will lie here, where the very reason the ordinarily adequate remedy of a refund suit is foreclosed is that taxpayers and their counsel believed and relied on the promise of the District Director that their liabilities would be adjusted by the amount of the overpayment. There was no reason for them to file a refund claim in preparation for a refund suit, for "(i)t is the rejection (of the administrative claim for refund) which makes the suit necessary." United States v. Felt & Tarrant Manufacturing Company, supra, 283 U.S. at 273, 51 S. Ct. at 378.


[49]    

We note also that this adequate remedy argument comes with particularly poor grace in the circumstances of this case. "Even tax administration does not as a matter of principle preclude considerations of fairness." Angelus Milling Co. v. Commissioner of Internal Revenue, supra, 325 U.S. at 297, 65 S. Ct. at 1165. A suit for mandamus may be governed by equitable considerations, Whitehouse v. Illinois Central Railroad Co., 349 U.S. 366, 373, 75 S. Ct. 845, 99 L. Ed. 1155 (1955); Girard Trust, supra, 301 U.S. at 543, 57 S. Ct. 855, and the equities here are all on the side of the taxpayers. The complexities of this case could quickly be swept aside if we were only concerned with fundamental fairness.


[58]    

For the reasons we have stated, we conclude that the district court's judgment must be reversed, for the court should have entertained this action as the mandamus suit it purports to be and should have granted the writ.


34.
In regard to United States of America’s argument “3” that “The Plaintiff’s motion improperly seeks injunctive relief”, opposing counsel incorrectly asserts that plaintiff is seeking injunctive relief. Nowhere to be found upon the face of plaintiff’s pleadings, is there any request for injunctive relief. Further, a mandamus motion is an action for affirmative relief, as compared to an injunction, which typically seeks to prohibit improper action.

 35.
In regard to United States of America’s argument “4” that “The Plaintiff’s motion is frivolous, opposing counsel’s unsupported allegations evade the material facts in support of plaintiff’s claim that the IRS has a clear non-discretionary duty to determine the substantial correctness of plaintiff’s self-assessments, and then based upon the IRS’s confirmation of the competent witness testimony and authenticated documentary evidence as found in the self-assessments, issue the appropriate certificate(s) of release of lien(s) or levy(s) pursuant to IRC sections 6325(a) and 6343. 
D. Conclusion


Whereas this court shall find that this court has subject-matter jurisdiction to review agency actions under 28 U.S.C. § 1331; and, whereas waiver of sovereign immunity to review agency actions is provided for at 5 U.S.C. § 702; and, whereas 5 U.S.C. § 706(1) directs the reviewing court to compel agency action unlawfully withheld or unreasonably delayed; and, whereas plaintiff has sufficiently plead that the defendant (an officer of the United States) unlawfully withheld or unreasonably delayed a duty owed to plaintiff; and, whereas the appropriate remedy is provided for at 28 U.S.C. § 1361, giving the U.S. district courts original jurisdiction of any action in the nature of mandamus to compel an officer or employee of the United States or any agency thereof to perform a duty owed to the plaintiff, the court should deny the United States of America’s motion to dismiss, and order the defendant to obey the law.

Verification of John Henry Doe

STATE OF FLORIDA

COUNTY OF MARION 


BEFORE ME personally appeared John Henry Doe. After he identified himself in accordance with Florida law, I administered an oath to him, and upon his oath, he said:


I, John Henry Doe, of age and competent to testify, state as follows under penalty of perjury:


I have read and understood the foregoing Plaintiff’s Rebuttal to Motion to Dismiss, and each fact alleged therein is true and correct and within my personal knowledge. 

________________________________

 John Henry Doe
SWORN TO (or affirmed) and SUBSCRIBED before me on this _____ day of February 2006.




   






SEAL

__________________________________







Notary Public

__________________________________

Printed Notary Signature

Prepared and submitted by: ________________________________






John Henry Doe
Certificate of mailing


I hereby certify that on February _____, 2006, I mailed a true and correct copy of the above and foregoing Plaintiff’s Rebuttal to Motion to Dismiss, and Verification, to: 

Mark W. Everson, Commissioner 




Internal Revenue Service



 
1111 Constitution Avenue, N.W.




Washington, D.C. 20224





Alberto Gonzales, Attorney General



U.S. Department of Justice

950 Pennsylvania Avenue, NW

Washington, D.C. 20530-0001

The United States Attorney for the

Florida Middle District Court 

Orlando Division

501 W. Church Street, Suite 300
Orlando, Florida 32805
Paul I. Perez, United States Attorney

and

Richard D. Euliss, Trial Attorney, Tax Division

U.S. Department of Justice

Post Office Box 14198

Washington, D.C. 20044

Tel:
(202) 514-5915
_________________________ 

John Henry Doe 

Post Office Box 12345

Ocala, Florida 34477 

Tel:  
(352) 123-4567
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