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IN THE UNITED STATES DISTRICT COURT FOR THE
MIDDLE DISTRICT OF FLORIDA

ORLANDO DIVISION

UNITED STATES OF AMERICA,

Plaintiff,

v. CIVIL ACTION NO. 6:06-cv-479-18JGG

JAMES A. SPITZER,

Defendant.
______________________________/

OPPOSITION BY UNITED STATES TO 
DEFENDANT’S MOTION TO DISMISS FOR LACK 

OF JURISDICTION, MOTION TO STATE A CLAIM UPON 
WHICH RELIEF CAN BE GRANTED, MOTION FOR MORE 

DEFINITE STATEMENT AND NOTICE OF VIOLATION OF FRCP 11

The United States, by and through undersigned counsel, hereby opposes

Defendant’s Motion to Dismiss for Lack of Jurisdiction, Motion to State a Claim

Upon Which Relief May be Granted, Motion for More Definite Statement, Motion

to Strike and Notice of Violation of FRCP Rule 11.

BACKGROUND

This is an action by the United States to recover an erroneous refund in the

amount of $16,614 issued by the Internal Revenue Service to James Spitzer

(taxpayer) on April 22, 2005.  
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In its complaint, the United States alleges as follows.  In 2004 taxpayer

Spitzer was employed by Rollins College, and he was paid wages of $86,483, from

which the college withheld $16,935 in federal income taxes.  (Complaint ¶ 9.) 

Rollins College issued to taxpayer a Form W-2 that, among other things, reported

taxpayer’s wages and withholdings.  (Id.)  Taxpayer filed a federal income tax

return for 2004, but he did not attach the Form W-2 that had been issued by

Rollins College.  (Id.)  Instead taxpayer submitted a form stating that he had been

paid no wages.  (Id.)  The United States alleged in its complaint that the it

appeared that taxpayer was following instructions from a third party who was

promoting a fraudulent scheme.  (Complaint ¶¶ 7, 8, 10.)  

On or about April 22, 2005, after it had received taxpayer’s federal income

tax return, the United States issued to taxpayer a refund of $16,936.  (Complaint ¶

11.)  The United States contends that the bulk of the refund, $16,614, was

erroneously issued.  (Complaint ¶ 12.)  The United States therefore seeks to

recover the erroneous refund.  (Complaint ¶ 14.)  

Taxpayer, in lieu of filing an answer, requests that the court dismiss the

case for lack of jurisdiction and for failure to state a claim.  With regard to his

argument that this court is without jurisdiction, taxpayer contends that the entity

“United States of America does not exist in any capacity to file suit or seek relief”
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against him.  (Motion to Dismiss at 2.)  Taxpayer also contends that this court is

without jurisdiction until the United States proves that an erroneous tax refund has

been issued.  (Id.)  With regard to his allegation that the United States has failed to

state a claim, taxpayer’s motion is difficult to understand, but he appears to

contend that the “basic premise” of the government’s complaint is that a taxpayer

can be punished merely for disagreeing with the government (id. at 3) and that, if

the court were to pare away the government’s description of the tax scheme as

fraudulent, “nothing is left but a bald prayer for relief” (id. at 5.)  In the alternative,

taxpayer also requests that the court order the United States to make a more

definite statement and that the court strike from the complaint certain descriptions

of the taxpayer’s actions that induced the erroneous refund as “fraudulent.”  (Id. at

5-7.)  

ARGUMENT

1. Jurisdiction is Proper.

Section 7402 of the Internal Revenue Code provides that “[t]he district

courts of the United States at the instance of the United States shall have such

jurisdiction . . . to render such judgments and decrees as may be necessary or

appropriate for the enforcement of the internal revenue laws.”  26 U.S.C.

§ 7402(a).  In addition, the district court has original jurisdiction over civil actions
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relating to internal revenue as well as actions in which the United States is

plaintiff.   28 U.S.C. §§ 1340 and 1345.  The United States’ complaint, at

paragraph 3, set forth this court’s jurisdiction.  

Taxpayer argues without citation to any legal authority that the court lacks

jurisdiction over him because the suit is brought in the name of the United States

of America, an entity that does not exist in any capacity to bring suit.  He is plainly

wrong.  We note that Section 7405 expressly states that the civil action shall be

“brought in the name of the United States.”  Taxpayer appears to adopt protest-

type arguments that he is not subject to the United States’ taxing authority, and the

court may wish to caution taxpayer that it will not entertain frivolous arguments in

the future.  Taxpayer also suggests that no jurisdiction exists until the United

States is able to prove that an erroneous refund was made.  But whether the United

States can prove the merits of its case is a question the court will address in due

course.  Suffice it to say, this court has jurisdiction to hear the United States’

complaint.  

2. The complaint states a claim for relief.

Title 26 U.S.C. § 7405 permits the government to recover an erroneous

refund by bringing a civil action in the name of the United States.  Section 7405

provides:
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(a) REFUNDS AFTER LIMITATIONS PERIOD–Any portion of a
tax imposed by this title, refund of which is erroneously made,
within the meaning of section 6514, may be recovered by civil action
brought in the name of the United States.

(b) REFUNDS OTHERWISE ERRONEOUS–Any portion of a tax
imposed by this title which has been erroneously refunded (if such
refund would not be considered as erroneous under section 6514)
may be recovered by civil action brought in the name of the United
States.

(c) INTEREST–For provision relating to interest on erroneous
refunds, see section 6602.

(D) PERIOD OF LIMITATIONS– For periods of limitations on
actions under this section, see section 6532(b).1

In order to prevail in an erroneous refund action, the government must

establish that the refund was erroneous and the amount of the refund.  U.S. v.

Claycraft Co., 364 F. Supp. 1358 (S.D. Ohio).  As we described in the statement of

facts, the complaint appropriately alleges that the refund was erroneous and it sets

forth the amount of the erroneous refund.  The complaint is not, as taxpayer

alleges, “a bald prayer for relief.”  To be sure, taxpayer may contend that there was

no erroneous refund and that he was entitled to receive the entire amount that was

refunded to him, but in a Rule 12(b)(6) motion to dismiss for failure to state a
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claim, the court must accept the allegations made in the complaint.  The

government’s complaint plainly states a claim for relief.  

3. The complaint sets forth a definite statement of the government’s claim.

Taxpayer’s motion for a more definite statement is not well taken.  Fed. R.

Civ. P.  8(a) governs the requirements for setting forth an adequate claim for relief. 

It provides:

(a) Claims for Relief.  A pleading which sets forth a claim for relief,
whether an original claim, counterclaim, cross-claim or third-party
claim, shall contain (1) a short and plain statement of the grounds
upon which the court’s jurisdiction depends, unless the court already
has jurisdiction and the claim needs no new grounds of jurisdiction
to support it, (2) a short and plain statement of the claim showing
that the pleader is entitled to relief, and (3) a demand for judgment
for the relief the pleader seeks.  Relief in the alternative or of several
different types may be demanded. 

As we have described above, the instant complaint complies fully with the

requirements of Rule 8.  Paragraphs 3 and 4 set forth the jurisdictional basis. 

Paragraphs 6 through 14 set forth both the existence and amount of the erroneous

refund.  Finally, the prayer for relief contains the demand for judgment.

Fed. R. Civ. P. 9(b) requires fraud to be pleaded with specificity.  To begin,

the United States is seeking to recover an erroneous refund, and the elements of an

erroneous refund suit do not require proof of fraud.  As it turns out, of course, the

scheme relied on by taxpayer to obtain his refund was fraudulent, and it is difficult
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to conceive of a complaint any more specific than that filed in the present action. 

The complaint describes the fraudulent tax refund scheme and the manner in which

it was executed by Spitzer in detail.  The who, what, when, where and why are all

clearly alleged.  If anything, the United States complaint alleged more than the

minimum required of Rule 8’s “notice pleading.”  

4. No portion of the complaint should be stricken.

In addition to alleging that the United States allegations are insufficient,

taxpayer also contends that the United States’ complaint states too much, and he

asks that a portion of it be stricken.  Fed R. Civ. P. 12(f) provides a mechanism for

striking certain improper matters.  It provides:

(f) Motion to Strike.  Upon motion made by a party before
responding to a pleading or, if no responsive pleading is permitted by
these rules, upon motion made by a party within 20 days after the
service of the pleading upon the party or upon the court’s own
initiative at any time, the court may order stricken from any pleading
any insufficient defense or any redundant, immaterial, impertinent,
or scandalous matter.  

Taxpayer complains about the following allegations: (1) the phrase

“Implementing the false and fraudulent tax scheme promoted by Peter Eric

Hendrickson” in paragraph 7; (2) paragraph 8 in its entirety, which explains the

basis for the fraudulent refund scheme and shows that such tax protester arguments

have been uniformly rejected by the courts; and (3) the phrase “tax fraud
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promotional material” in paragraph 10.  None of these allegations are redundant,

immaterial, impertinent, or scandalous.  Rather, they all describe the scheme

alleged to have been followed by the taxpayer when he obtained the erroneous

refund.  

WHEREFORE, the United States requests that taxpayer’s motion to

dismiss, or, in the alternative, for a more definite statement and to strike, should be

denied. 

PAUL I. PEREZ
United States Attorney

By: /s/ Mary Apostolakos Hervey
MARY APOSTOLAKOS HERVEY
Trial Attorney, Tax Division
U.S. Department of Justice
P.O. Box 14198, Ben Franklin Station
Washington, D.C.  20044
Telephone:  (202) 514-6484
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CERTIFICATE OF SERVICE

          IT IS HEREBY CERTIFIED that service of the foregoing Opposition by United

States to Defendant’s Motion to Dismiss for Lack of Jurisdiction, Motion to State a

Claim Upon which Relief May be Granted, Motion for More Definite Statement, Motion

to Strike and Notice of Violation of FCRP Rule 11 has this 30th day of May 2006, been

made by depositing copies thereof in the United States mail, postage pre-paid, in

envelopes addressed to the following:

James Spitzer
8034 Ridge Way
Orlando, Florida 32817-1236

   
/s/ Mary Apostolakos Hervey            
MARY APOSTOLAKOS HERVEY
Trial Attorney, Tax Division
U.S. Department of Justice
P.O. Box 14198
Ben Franklin Station
Washington, D.C.  20044
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