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By the time the Current Tax Payment Act of 1943 
reiterated the withholding-from-pay provisions first spelled out 
in the Act of 1862 (and expanded their application to “State” 
workers, per the Public Salary Tax Act), the people writing these 
acts had become very accustomed to living large, and had a 
good handle on how their bread was being buttered.  They had 
learned that ambiguities in the language of tax statutes 
combined productively (from their viewpoint) with a general 
weakness in legal literacy among the lay population. 

It had also not escaped their attention that the lawyers 
and other specialists upon whom most of that lay population, 
business owners included, relied for expertise were making 
good livings dishing it out solely due to the complexity of the 
code.  They were generally happy enough to go along and get 
along, if provided at least a fig-leaf of semantic cover with 
which to shield themselves from malpractice risks. 

Furthermore, and in, I suppose, their defense, the 
legislative draftsmen charged with the modern tax code were 
cognizant that: 
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“'All legislation is prima facie territorial.' Ex par e Blain
L. R. 12 Ch. Div. 522, 528; State v  Carter, 27 N. J. L
499; People v  Merrill, 2 Park. Crim. Rep. 590, 596. 
Words having universal scope, such as 'every contract in 
restraint of trade,' 'every person who shall monopolize,' 
etc., will be taken, as a matter of course, to mean only 
everyone sub ect to such legislation, not all that the 
legislator subsequently may be able to catch.”  United 
States Supreme Court, American Banana Co. v. United 
Fruit Co., 213 U.S. 347 (1909)  
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          It is to their credit that these bureaucrats and staffers did 
not take full advantage of the latitude to which they were 
technically entitled by virtue of rulings such as this, and in many 
instances spelled out the limitations of their product for the truly 
diligent researcher to uncover.  Nonetheless, in crafting the new 
wording of the same old provisions for withholding from the pay 
of federal-connected workers, they tried to make it tough, 
particularly by use of the term “includes”.  
   
 Here is the original language again: 

“and it shall be the duty of all paymasters, and all 
disbursing officers, under the government of the United 
States, or in the employ thereof, when making any 
payments to officers and persons as aforesaid  or upon 
settling and adjusting the accounts of such officers and 
persons, to deduct and withhold the aforesaid duty of
three per cen um, and shall, at the same time, make a 
certificate stating the name of the officer or person from 
whom such deduction was made, and the amount 
thereof  which shall be transmitted to the office of the 
Commissioner of Internal Revenue, and entered as part 
of the internal duties;… Section 86, Revenue Act of 
1862 

 Here is what appears to be the current version: 
Sec. 3402. - Income tax collected at source  
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(a) Requirement of withholding  
(1) In general  
Except as otherwise provided in this section, 
every employer making payment of wages shall 
deduct and withhold upon such wages a tax 
determined in accordance with tables or
computational procedures prescribed by the 
Secretary. Any tables or procedures prescribed 
under this paragraph shall-…  
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          At first glance, that sounds as though it covers 
everybody, doesn’t it?  After all, ‘wages’ is widely used as a 
generic word for ‘pay’, (much like the way ‘income’ is widely 
used for ‘all that comes in’).  However, looking a little deeper 
into the bowels of this subchapter, we find:  

Sec. 3401. - Definitions  
(a) Wages  
For purposes of this chapter, the term ''wages'' means 
all remuneration (other than fees paid to a public 
official) for services performed by an employee for his 
employer,…  
c) Employee  
For purposes of this chapter, the term 
''employee'' includes an officer, employee, or 
elected official of the United States, a State, or 
any political subdivision thereof, or the District of 
Columbia, or any agency or instrumentality of 
any one or more of the foregoing. The term 
''employee'' also includes an officer of a 
corporation. [A “United States Corporation”, defined in 
Sec. 207 of the Public Salary Tax Act as, “a corporate 
agency or instrumentali y, is one (a) a majority of the 
stock of which is owned by or on behalf of the United
States, or (b) the power to appoint or select a majority 
of the board of directors of which is exercisable by or on 
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behalf of the United States…”.  However, we are 
instructed by the IRS in Pub. 15A that such officers are 
only to be considered “employees” if they are paid as a 
consequence of their positions.] 
(d) Employer  
For purposes of this chapter, the term ''employer'' 
means the person for whom an individual performs or 
performed any service, of whatever nature, as the 
employee of such person…  

So, actually, this kind of withholding only applies to the pay of 
federal government workers, exactly as it always has (plus 
“State” government workers, since 1939, and those of the 
District of Columbia since 1921).  Remember the inclusion - 
exclusion rule: Where the remuneration (compensation) of one 
group is explicitly identified as an object of the law-- whether 
for withholding or as “income”, or in any other respect-- the 
remuneration of an omitted group is explicitly excluded as an 
object of that law.  Think of it this way: The Selective Service 
Act says (more or less), “All male citizens of the United States, 
upon reaching the age of eighteen, shall register…”.  Has your 
Aunt Sophie ever queued up?  Would she if the law were re-
constructed as follows? 

(a) Draft Registration Required: 
 All citizens shall register for the draft upon 
reaching eighteen years of age. 

(b) Definitions: 
As used in paragraph (a), the term “citizens” 
includes male citizens of the United S ates. t

 
How about if it were like this? 

(a) Draft Registration Required: 
 All citizens shall register for the draft. 

(b) Definitions: 
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As used in paragraph (a), the term “citizens” 
includes male citizens of the United S ates 
having reached the age of eighteen. 

t

 

Of course not. 
 

          Let’s look at the more trickily constructed, but, at 
bottom, similarly restricted application of FICA (Federal 
Insurance Contributions Act-- Social Security and Medicaid) 
taxes: 

Sec. 3101. - Rate of tax  
(a) Old-age, survivors, and disability insurance  
In addition to other taxes, there is hereby imposed on 
the income of every individual a tax equal to the 
following percentages of the wages (as defined in 
section 3121(a)) received by him with respect to 
employment (as defined in section 3121(b))…  
   
Sec. 3121. - Definitions  
(a) Wages  
For purposes of this chapter, the term ''wages'' means 
all remuneration for employment, including the cash
value of all remuneration (including benefits) paid in 
any medium other than cash; except that such term 
shall not include - … [various pre-tax deductions] 
(b) Employment  
For purposes of this chapter, the term ''employment'' 
means any service, of whatever nature, performed  

(A) by an employee for the person 
employing him, irrespective of the 
citizenship or residence of either,  

(i) within the United States, or  
(ii) on or in connection with an 
American vessel or American 
aircraft… or  

77                     



Cracking the Code 

(B) outside the United S ates by a citizen 
or resident of the United States as an
employee for an American employer
(as defined in subsection (h)),…  
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(e) State  Uni ed States, and [Puerto Rican] citizen  
For purposes of this chapter -  

(1) State  
The term ''State'' includes the District of
Columbia, the Commonwealth of Puerto Rico, the 
Virgin Islands, Guam, and American Samoa.  
(2) United States  
The term ''United States'' when used in a 
geographical sense includes the 
Commonwealth of Puerto Rico, the Virgin 
Islands, Guam, and American Samoa. 
...  

h) American employer  
For purposes of this chapter, the term ''American 
employer'' means an employer which is -  

(1) the United States or any instrumentality 
thereof   
(2) an individual who is a resident of the 
United States,  
(3) a partnership, if two-thi ds or more of the 
partners are res den s of the United S ates,  
(4) a trust, if all of the trustees are residents
of the United States, or  
(5) a corporation organized under the laws of 
the United States or of any State.  

So, though more complicated than the withholding provisions in 
3401, when read carefully it is clear that FICA is an “income” tax 
on "wages" paid for "employment", which is “service” performed 
within the Commonwealth of Puerto Rico, the Virgin Islands, 
Guam, and American Samoa; or outside of those places if by a 
citizen or resident thereof, and for the United States, a U.S. 
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possession government, or a company either owned by 
residents of the Commonwealth of Puerto Rico, the Virgin 
Islands, Guam, and American Samoa, or incorporated under 
their laws or those of the District of Columbia.  (Bear in mind 
that "wi hin" and "residen  of" are terms "used in a geographical 
sense";  ‘citizenship’ has geographical connotations as well.) 

t t

 

 

 
The taxes known as Federal Unemployment Taxes, or 

FUTA taxes, are similarly circumscribed: 
Sec. 3301. - Rate of tax  
There is hereby imposed on every employer (as 
defined in section 3306(a)) for each calendar year 
an excise tax, with respect to having individuals in his 
employ, equal to - [rate of tax] 
Sec. 3306. - Definitions  
(a) Employer  
For purposes of this chapter -  
(1) In general  
The term ''employer'' means, with respect to any 
calendar year, any person who -  
(A)  
during any calendar quarter in the calendar year or the 
preceding calendar year paid wages of $1,500 or more, 
or 
(B) 
On each of some 20 during the calendar year or during
the preceding calendar year, each day being in a 
different calendar week, employed at least one 
individual in employment for some portion of the 
day.  
(b) Wages  
For purposes of this chapter, the term ''wages'' means 
all remuneration for employment, including the 
cash value of all remuneration (including benefits) paid
in any medium other than cash; 
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(c) Employment  
For purposes of this chapter, the term ''employment'' 
means any service performed prior to 1955, which was 
employment for purposes of subchapter C of chapter 9 
of the Internal Revenue Code of 1939 under the law 
applicable to the period in which such service was 
performed, and 
(A)  
any service, of whatever nature, performed after 
1954 by an employee for the person employing him, 
irrespective of the citizenship or residence of either, 

(i) 
within the United States, or 
… 

The definitions go on to duplicate-- for all practical purposes-- 
those previously enjoyed in our exploration of section 3121. 

We must all be appreciative of the drafter's weakness of 
craft in this portion of the code. " ..employed at least one 
individual in employment...".  This construction is revealingly 
clumsy and ridiculous.  It was critical to work the term 
"employment" into this portion of the statute, because it is by 
means of the definition of that term, confining affected parties 
to “service”-related government workers and those of U.S. 
possession-based companies, that the law remains 
Constitutional.  It could not simply say, " ..employed at least 
one individual for some por ion of the day." as it would if the tax 
legally applied to every worker or business. 

.

.
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   By the way, despite decades of relentless and 

shameless lies to the contrary by anyone with a stake in the 
deception unlikely to be sued over them, all of these Social 
Security taxes are nothing but “income” taxes like any other-- 
they have no relationship to any “trust accounts”.  It’s possible 
that “trust accounts” may have been part of an original 
accounting structure.  Certainly, rhetoric to that effect was 
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deployed in the introduction of the scheme, serving as a legal 
and political fig-leaf behind which it obscured itself long enough 
for the formation of a cadre of constituents sure to defend the 
program at the ballot box.  (The initial ranks of that cadre paid 
virtually nothing in FICA taxes themselves while receiving full 
benefits-- for instance, the very first beneficiary, Ida May Fuller, 
paid a total of only $24.75 in taxes but collected $22,888.92 in 
benefits.)  But even if “trust accounts” were really intended to 
be a formal part of the scheme, they were dropped early. 

Here is the portion of “Subtitle C- Employment Taxes” in 
which the true disposition of these taxes is revealed: 

Sec. 3501. - Collection and payment of taxes  
(a) General rule  
The taxes imposed by this subtitle shall be collected by
the Secretary and shall be paid into the Treasury of the 
United States as internal-revenue collections.

 

 
 
This language was added to the code after an appellate 

court ruled, in a suit brought by a stockholder trying to stop a 
railroad from paying the tax, that no group (current workers) 
could be taxed to provide benefits (trust account financing) to 
any other group (retirees).  In the subsequent Supreme Court 
hearing, in which that issue and a challenge of the program’s 
taxes as direct yet unapportioned were considered, the 
government declined to defend the “trust account” concept.  
Instead, it argued that the “accounts” were a fiction; and 
pointed out that the taxes were excises.  (No effort was made 
to suggest that the ‘direct tax’ challenge was moot due to the 
Sixteenth Amendment-- the government knew better.)  The 
court agreed that the act only involved indirect taxes, and thus 
abided by the Constitution’s requirements in that respect; but 
made clear that it felt the same as the lower court about the 
“trust account” thing.  So, Congress quietly added section 3501 
to the law.  The marketing of the scheme as an insurance 
program remained the same, though, and hasn’t changed since. 
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