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The way in which the Internal Revenue Code 
acknowledges the limited application of its provisions regarding 
the ‘self-employed’-- by which is generally meant, as far as the 
code is concerned, patronage beneficiaries performing work for, 
and being paid by, the federal government-- is of the same 
misleading and obfuscating character as that relating to 
“employees”.  Only the persistent legal spelunker will delve 
deeply enough to learn that, contrary to superficial 
appearances, the related portions of the code have nothing to 
do with or say about private-sector entrepreneurs. 

Here is the statutory language concerning “self-
employment income”, upon which the code imposes a “self-
employment tax”:  

Sec. 1401. - Rate of tax  
(a) Old-age, survivors, and disability insurance  
In addition to other taxes there shall be imposed for 
each axable year, on the self-employment income
of every individual, a tax equal to the following percent 
of the amoun  of the self-employment income for
such taxable year:…  

, 
t  

t  
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Sec. 1402. - Definitions  
 (a) Net earnings from self-employment 
The term ''net earnings from self-employment'' 
means the gross income derived by an individual from 
any trade or business carried on by such individual, 
less the deductions allowed by this subtitle which are 
attributable to such trade or business,…  
(b) Self-employment income  
The term ''self-employment income'' means the net 
earnings from self-employment derived by an 
individual…  

   So far, one might be forgiven for imagining that anyone 
plying a trade, or maintaining a business, is subject to taxation 
of their “net” receipts, which is to say, those earnings from their 
work left over after a certain list of government-approved 
expenses (which do not include-- among much else-- food, 
clothing, shelter, heat, entertainment, savings, etc.) have been 
accounted for.  But, when we indulge our suspicious nature and 
look further, we find: 

Sec. 7701. - Definitions  
(a) When used in this title, where not otherwise 
distinctly expressed or manifestly incompatible with the 
intent thereof - 

 

t

(26) Trade or business  
The term ''trade or business'' includes the 
performance of the functions of a public 
office. 

(There is a narrower version of this definition at 1402(c), but its 
distinctions are immaterial.  See the appendix for more on this.) 

 
The term “ rade or business” is obviously the key 

definitional lynch-pin in this area of the code, just as are those 
of “wages” and “employment” in the withholding and FICA-FUTA 
sections.  Look at the basic statutory obligation upon clients to 
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distribute a ‘1099’, notice of “income” paid, with which anyone 
who works for himself or herself is so well acquainted: 

Sec. 6041 - Information at source  
(a) Payments of $600 or more  
All persons engaged in a trade or business and 
making payment in the cou se of such trade or 
business to another person, of rent, salaries, wages, 
premiums, annuities, compensations, remunerations, 
emoluments, or other fixed or determinable gains, 
profits, and income … …of $600 or more…shall 
render a true and accurate return… 

r

 
  

r  

 

and: 
Sec. 6041A. - Returns regarding payments of 
remuneration for services and direct sales  
(a) Returns regarding remuneration for services  
If -  
(1)  
any service-recipient engaged in a trade or business
pays in the course of such trade or business during
any calendar year remuneration to any person for 
services performed by such person, and  
(2) 
The aggregate of such remuneration paid to such 
person during such calendar year is $600 or more, 
then the service-recipient shall make a return… 

The instructions accompanying the forms themselves are even 
more explicit:  

Trade or business reporting only. Report on Fo m
1099-MISC only when payments are made in the 
course of your trade or business. 
 
It should hardly need pointing out by now that there is 

no reasonable explanation for the particular use of the term 
“trade or business” in the language above except to invoke the 
custom, narrow legal definition in 7701(a)(26)-- if these sections 
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were able to embrace anyone not involved in “the performance 
of the functions of a public office” they would simply say “any 
person making a payment of other than personal funds 
amounting to $600 [as of this writing] or more shall…”.  That is, 
of course, exactly how the beneficiaries of the scheme hope that 
this language will be misunderstood. 
 Frankly, though it demands a bit more mental energy 
than it may be worth (as the statute says what it means and 
means what it says), one might even wonder why this easily 
misunderstood language of the information reporting 
requirements is confined to payments by a business.  Is there 
any reasonable justification for not requiring a homeowner 
paying Joe the plumber $1500 to outfit the new addition on the 
house to file a 1099 when the owner of Sam’s Bar & Grill, 
paying Joe the plumber $1500 to outfit the new addition on the 
bar, must?  It’s not as though it would be an intolerable 
paperwork burden.  Joe could even be required to bring the 
forms out with him; or the homeowner could be given them 
when getting the building permit for what is, after all, for most 
people a rare event.  (The impropriety of the requirement for 
building permits is an evil not on the agenda for this book, wait 
for the sequel). 

After all, lacking such a mechanism, we have to 
presume a ferocious amount of revenue is changing hands 
unreported-- it hardly seems fair that every tradesman should 
be afforded such opportunities for skating under the taxman’s 
radar.  Of course, creating the misunderstanding needed to plug 
this particular gap would mean giving up the “trade or business” 
connection… 

 

t ,

 But this is all just idle diversion.  Both section 6041 and 
section 6041A depend on the “trade or business” language.  
What’s more, section 6041 clearly instructs us that it only 
concerns payments of “gains, profi s  and income”, and we 
know that the only way a payor could know that such is the 
character of a payment would be if that payor is a federal 

85                     



Cracking the Code 

governmental unit paying a counterpart.  There’s a reason that 
it doesn’t say, “making payment in the course of such trade or 
business to another person of money totaling $600 or more”. 

6041A has a slightly different clarifying element 
additional to the “trade or business” language, buried inside.  
Look again at paragraph (a)(1):  

(1)  
any service-recipient engaged in a trade or business
pays in the course of such trade or business during
any calendar year remuneration to any person for 
services performed by such person, and…  

 
  

t

 
When we delve a little further into the smelly bowels of the 
section, 337 words later we find the following: 

(d) Applications to governmental units  
(1) Treated as persons  

The term ''person'' includes any 
governmental unit (and any agency or 
instrumen ality thereof).  

 
***** 

Consistent with the general pattern throughout the 
code, the language which might mislead many who are self-
employed into imagining an obligation to create and submit a 
return about themselves where one does not really exist deploys 
concealed custom definitions:  

Sec. 6017. - Self-employment tax returns  
Every individual (other than a nonresident alien 
individual) having net earnings from self-
employment of $400 or more for the taxable year 
shall make a return with respect to the self-employment 
tax imposed by chapter 2.  

It could say, 
 “Every self-employed individual (other than a 
nonresident alien individual) having earnings after 
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deductions of $400 or more for the taxable year 
shall….”  

But then the key term in this area of the law-- “trade or 
business”-- would not be incorporated, and the requirement 
would be unlawful.  This section, like section 1401 by which a 
tax appears to be laid on the self-employed, relies on the 
definition of “net earnings f om self-employment” found in 
section 1402 despite being, at an educated guess, 1,000,000 or 
so words away from it.  Remember from the beginning of this 
section that the tax is imposed on the “self-employment 
income”… which term is later (in a whole different section of the 
law) defined as actually being the “net earnings from self-
employment”… which term had been custom-defined itself 
earlier in the section as the “gross income derived by an 
individual from any trade or business”… which term is itself 
custom-defined a few hundred thousand words later in the 
code… 

r

t 

 Are we having fun yet? 
 
 Always ask yourself, "Why is it written like this?  
Is it written like this because it means what its 
beneficiaries want me to believe that it means, or is it 
written like this because it doesn't mean what its 
beneficiaries want me to believe that it means?"  

 
          It seems pretty clear that unless one’s works involves the 
performance of the functions of a public office one has no “ne
earnings from self-employment” and need file no return 
regarding the proceeds of self-employment; and no private-
sector person or company should ever issue a 1099 MISC. 
 

***** 
           

From this point forward, we are mostly going to 
examine the nuts and bolts of the “income” tax scheme-- how it 
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is implemented and administered.  It is worthwhile, I think, to 
summarize the key points that we have covered so far regarding 
the nature of the tax: 

The Constitution prohibits capitations and other direct 
taxes without apportionment.  The Supreme Court has declared 
the meaning of “income” to be fixed and confined to objects 
proper to an excise.  Objects proper to an “income” excise are 
privileges-- which is to say, activities not of common right-- and 
even then only to the extent that such activities are profitable 
and properly fall under the taxing authority’s jurisdiction. 

Consequently, the only lawful objects of the “income” 
tax are activities for which one is paid by the federal 
government or a federal agency or instrumentality; activities 
effectively connected with the performance of the functions of a 
public office; activities as a federal, federal instrumentality, or 
federally chartered “State” worker; or activities as a paid officer 
of a federal corporation, such as those on this not necessarily 
comprehensive list: 

• the Central Bank for Cooperatives; 
• the Federal Deposit Insurance Corporation; 
• the Federal Home Loan Banks; 
• the Federal Intermediate Credit Banks; 
• the Federal Land Banks; 
• the Regional Banks for Cooperatives; 
• the Rural Telephone Bank; 
• the Financing Corporation; 
• the Resolution Trust Corporation; 
• the Resolution Funding Corporation; 
• the Commodity Credit Corporation; 
• the Community Development Financial Institutions

Fund; 
 

t• the Export-Import Bank of the United S ates; 
• the Federal Crop Insurance Corp.; 
• Federal Prison Industries, Inc.; 
• the Corp. for National and Community Service; 
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• the Government National Mortgage Association; 
• the Overseas Private Investment Corporation; 
• the Pennsylvania Avenue Development Corp.; 
• the Pension Benefit Guaranty Corp.; 
• the Saint Lawrence Seaway Development Corp.; 
• the Tennessee Valley Authority; 

and 
• the Alternative Agricultural Research and 

Commercialization Corp. 
As we have learned, it is only upon these activities that 
Congress has actually laid the tax. 
 We have also seen that the amount of taxable activity 
engaged in is measured by the receipts it produces, which are 
themselves misleadingly referred to as “income”, and are 
treated, for all practical purposes, as the thing being taxed.  
(The convention is meaningless as far as how much tax is paid, 
but it contributes to the scheme by producing the appearance 
that the law lays a tax on the receipt of money).  Thus, another 
way of summarizing what is taxed would be: 

Remuneration for services (either immediate or deferred)-- 
or benefits-- paid by the federal government, its agencies, 
instrumen alities and “State” governments; t

t
r t

and, 
The proceeds of, and from, federal corporations and 
instrumen alities (such as those listed above, as well as 
national banks, ailroads, e c.); and the proceeds of, and 
from, the conduct of a “trade or business”. 

 
The total amount of “income” measured, by the way, is 

characterized as “gross income” within the revenue statutes.  
This is then refined down to nominal profitability-- the element 
transforming “gross income” into “taxable income” (called “net 
income” until 1954)-- by the application of available deductions, 
exemptions, and so forth. 
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