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STATEMENT REGARDING THE NEED FOR RE-HEARING 
 

This case concerns matters of exceptional importance. Just to name one: the 

order of the three-judge panel serves to coerce us into testifying to the 

plaintiff’s specifications as to content on sworn affidavits (and to the Plaintiff’s 

financial benefit, as well). This is not only unprecedented in the judicial history of 

the USA and repugnant to every principle of proper law, but is manifestly defiant 

of the First and Fifth Amendments to the U.S. Constitution. Indeed, the order of 

the panel in this respect alone is subversive of the entire concept of rule of law. 

The ruling issued in this case overlooks numerous points of law and plainly 

conflicts with dozens of directly apposite U.S. Supreme Court and lower court 

precedents, along with numerous acts of Congress directly relevant to this case. 

These include: Garner v. United States, 424 U.S. 648 (1976), Heiner v. Donnan, 

285 U.S. 312 (1932), Vlandis v. Kline, 412 U.S. 441 (1973), Joint Anti-Fascist 

Comm. v. McGrath, 341 U.S. 123 (1951), Escobedo v. Illinois 378 U.S. 478 

(1964), Rosenman v. United States, 323 US 658 (1945), Ameel v. United States, 

426 F.2d 1270 (6th Cir. 1970), Hincks v. United States, 550 U.S. __ (2007), and so 

many others that we would risk exhausting our page limit for this petition simply 

by listing them all. Our briefs to this Court include more than 140 citations to 

rulings supporting our positions from virtually every federal court in the country, 

and more than 70 citations of relevant statutes, regulations and other authorities. 
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A BRIEF SUMMARY OF THE CASE 
 

This case is really an executive-branch effort to suppress, burden and smear 

a revelatory book about the income tax by any means with which the federal courts 

will stoop to cooperate. More superficially, the plaintiff “United States” (“U.S.”) 

asserts that third parties responsible for certain Form W-2 and 1099 “information 

returns”-- whose sworn testimony has made no appearance in this case-- have 

alleged that certain things transpired during 2002 and 2003 which, if true, would 

have made us beholden to the “U.S.”. We dispute the allegations and have 

introduced affidavits testifying that these things did not, in fact, transpire. 

The District Court was asked by the “U.S.” to unilaterally declare the 

unsupported allegations (assertedly) made by the W-2 and 1099 preparers to be 

true, and that we therefore are indebted to the “U.S.” for a great deal of money. 

The “U.S.” also asked the District Court to rule that we may not disagree with 

those allegations; and must, in fact, adopt them as our own testimony. The District 

Court has done these things, and the panel of this Court has affirmed. 

This precise “controversy” has already long since been concluded in its 

proper venue.  Years ago, after very exacting scrutiny by executive agencies of the 

“U.S.” over many month’s time, the “U.S.” recognized and formally acknowledged 

that it had-- and has-- no basis in law or in fact by which to dispute our position.  

The “U.S.” acted accordingly, returning property belonging to us which it had been 
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holding in escrow against the possibility that we HAD become beholden to it. 

Nothing new as to the relevant facts or law has arisen, been cited or even 

been alleged by the “U.S.” since then. The “U.S.” simply wishes now to evade the 

constraints of law to which it had previously been obedient. It has asked the 

judiciary to be its co-conspirator in this endeavor, because what IS new is that 

thousands of other Americans have learned that they, too, have done nothing 

making them beholden to the “U.S.”, and have learned how to say so. 

REASONS THIS APPEAL MERITS AN EN BANC RE-HEARING 
 

A. The District Court granted the “U.S.” motion for a summary judgment in 

this case by making “findings of fact” which elevate all of the (hear-say) 

allegations presented by the “U.S.” to gospel and disregard entirely our sworn 

testimony to the contrary-- despite having no independent knowledge of these 

matters whatsoever, and alluding to none. The court then declares that, lo and 

behold! no genuine issue of fact exists and (based on the same “found facts”) 

summary judgment for the “U.S.” is appropriate! This is highly convenient to the 

“U.S.”, of course, but flatly violates the well-established doctrine regarding such 

motions: 

“Credibility determinations, the weighing of the evidence, and the drawing of 
legitimate inferences from the facts are jury functions, not those of a judge, 
whether he is ruling on a motion for summary judgment or for a directed verdict. 
The evidence of the nonmovant is to be believed, and all justifiable inferences are 
to be drawn in his favor. Adickes, 398 U.S., at 158 -159” Anderson v. Liberty 
Lobby, Inc., 477 U.S. 242 (1986). 
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It also flatly violates the admirable and accurate position taken by this Honorable 

Court in Beaty v. United States, 937 F.2d 288 (6th Cir. 1991): 

“A central tenet of our republic--a characteristic that separates us from 
totalitarian regimes throughout the world--is that the government and private 
citizens resolve disputes on an equal playing field in the courts. When citizens face 
the government in the federal courts, the job of the judge is to apply the law, not to 
bolster the government’s case.” 
   

Frankly, it is just this sort of contrivance that the rules concerning summary 

judgment are designed to prevent, and that the 7th Amendment to the U.S. 

Constitution makes illegal. If permitted to favor one side in this fashion, any court 

could keep any case-- the outcome of which it wished to control-- from reaching a 

jury. We Americans have withheld that kind of discretion from the courts. 

Nonetheless, upon allegedly considering the matter de novo, the panel 

simply repeats the District Court’s bad behavior. It affirms the District Court’s 

action, and in doing so suggests that our disagreement with the District Court on 

this point is tantamount to a contention that “the income at issue is not taxable”, 

simply assuming that we received “income” (and in taxable amounts, as well). 

Just as did the District Court, the panel adopts the allegations of the “U.S.” 

to this effect as “facts”, and deliberately disregards what we actually HAVE 

contended, which is that the allegations of the “U.S.” are untrue. If the panel really 

believes that we have made the contention it suggests, it has clearly failed to 

comprehend what this case is about. (Further, there is no uncontroverted evidence 
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in the record that we received ANYTHING AT ALL-- of any legal character. The 

“U.S.” has merely introduced unsworn forms alleging payments to us of “wages” 

and “non-employee compensation” in certain amounts. Our affidavits declare that 

we received $0.00 in “wages” and “non-employee compensation”.) 

The panel thus abuses its discretion and violates the 7th Amendment as well, 

just as did the District Court. It then compounds the abuse by punishing us with 

sanctions for invoking its supervisory authority over the District Court. Apparently 

an appeal is only really available to those whose view of the lower court’s decision 

is in agreement with that of the appellate panel. 

B. The injunctive “relief” sought by the “U.S.”, granted by the District Court 

and affirmed by the panel of this Court seeks to deny us our absolute right to 

challenge and rebut testimony by others which is about us and directly affects us; 

and to deny us our right to testify on our own behalf. It is grossly unconstitutional-- 

indeed, it is so offensive to civilized sensibilities generally as to defy description. 

This injunctive “relief” would be pernicious and lawless no matter the 

circumstances in which it was sought, but it is particularly so when deployed in the 

instant case. However much the “U.S.”, the District Court and the panel of this 

Court have endeavored to obscure, evade or ignore it, it is a fact that there is no 

Constitutionally-valid unapportioned federal tax on the general, undistinguished 

revenue or economic activity of American citizens (or anyone else). A tax on 

                                                                                                     5 



 

general, undistinguished revenue or economic activity is a capitation (see Pollock 

v. Farmer’s Loan & Trust, 157 U.S. 429 (1895)), and such a tax must be 

apportioned per Article 1, Section 9 of the U.S. Constitution: 

 “No Capitation, or other direct, Tax shall be laid, unless in Proportion to the 
Census or Enumeration herein before directed to be taken.” 
  

Thus, an unapportioned tax on revenue or economic activity such as the 

income tax can only be on specialized, distinguishable revenue or economic 

activity. This has always been true, and remains true to this day. As the United 

States Supreme Court observes in ruling on the effect of the 16th Amendment in 

Brushaber v. Union Pacific R. Co., 240 U.S. 1 (1916), the amendment had no 

effect on the provisions of Article 1, Section 9, but merely undid the loophole 

perceived by the Pollock court in 1895 by means of which certain specialized 

revenue or economic activity was relieved of the tax because of additional 

specialized characteristics which the Pollock court concluded would make the tax 

functionally direct in those particular applications. The 16th Amendment overruled 

the Pollock court, and provides that what the Pollock court had excluded from the 

tax, but which otherwise qualified as “income” under the (by then) 50-year-old 

income tax is taxable without apportionment. (See South Carolina v. Baker, 485 

U.S. 505, (1988).) 

The Brushaber court goes on to observe that this is the only effect of the 

amendment-- it does not extend the tax to anything which had been untaxable 
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without apportionment prior to the amendment’s adoption, but merely undoes the 

Pollock court’s extension of the apportionment requirement. (See South Carolina 

v. Baker, 485 U.S. 505, (1988); Stanton v. Baltic Mining Co., 240 U.S. 103 (1916); 

Peck v. Lowe, 247 U.S. 165 (1918).) Indeed, the Brushaber court specifically 

cautions against misunderstanding arising on this point, declaring that should the 

tax ever come to be applied more promiscuously by any means, 

“the duty would arise to disregard form [that is, any pretense by which it is made 
to appear that the tax is being confined to its proper limits when it is not, such as 
by creatively construing the meaning of “income”, or the use of any pretense, 
scheme or construction by which non-specialized revenue or activities are made to 
appear otherwise so as to be subjected to the tax] and consider substance alone 
[that is, what the tax is actually falling upon as a practical reality], and hence 
subject the tax to the regulation as to apportionment which otherwise as an excise 
would not apply to it.” 
 

(That all this is so, and is recognized by the “U.S.” and the courts, is 

revealed by the carefully explicit allegations of the “U.S.” that Peter Hendrickson 

was an “employee” who received “wages”, and that Doreen Hendrickson received 

“non-employee compensation”, and the focused pretense of the courts to treat these 

allegations as “facts”: 

“First, the Hendricksons contend that the district court improperly weighted the 
evidence in favor of the government when it found that Peter E. Hendrickson was 
an “employee” who had been paid “wages” and that Doreen M. Hendrickson had 
received “non-employee compensation”.” (From the order of the panel- internal 
quote marks in the original.) 
 
 If the tax lawfully fell on non-specialized revenue or activity, it would be enough 

for the “U.S.” to merely contend that we received money, period.) 
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Establishing whether revenue or economic activity of any kind has been 

received or engaged in; and, if so, whether such revenue or activity was of a 

taxable character; is accomplished by testimony. Parties who have received 

revenue of a taxable character or engaged in activities of a taxable character are 

compelled by law to testify about them. Those about whose receipts “information 

returns” (such as Forms W-2 or 1099) have been prepared are compelled as a 

practical matter to testify in response, or suffer financial harm, or worse-- 

regardless of the accuracy of those “information returns”. That such parties have an 

absolute right to so testify is beyond rational question or dispute. (See Garner v. 

United States, 424 U.S. 648 (1976); Heiner v. Donnan, 285 U.S. 312 (1932); 

Vlandis v. Kline, 412 U.S. 441 (1973); Armstrong v. Manzo, 380 U.S. 545 (1965); 

Escobedo v. Illinois 378 U.S. 478 (1964); Joint Anti-Fascist Comm. v. McGrath, 

341 U.S. 123 (1951).) 

The instant case is an exact expression of this dynamic. We received no 

specialized revenue, nor engaged in any specialized activity of a sort taxable 

without apportionment during the years involved in this case. We are, nonetheless, 

compelled to testify to this effect by way of a return and associated documents, 

because if we do not, the contrary and erroneous assertions made on “information 

returns” will be taken as true by default, causing us to face possible criminal 

sanctions for “failure to file”, and causing erroneous presumptions of governmental 
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claims to ownership of some of our property to arise. We cannot lawfully be 

enjoined from saying we received no specialized revenue and engaged in no 

specialized economic activity, sanctioned for having said so, ordered to say 

anything to the contrary, or prevented from saying the same in the future. 

In fact, EVEN IF WE HAD received specialized revenue or engaged in 

specialized activities-- and regardless of whether either is taxable with or without 

apportionment-- we cannot be lawfully prevented from testifying as to the extent of 

either, or sanctioned for having done so, or ordered to testify contrary to our beliefs 

as to what is true about any of these matters. This is a simple, core matter of due 

process. 

Further, however much the “U.S.”, the District Court and the panel of this 

Court have endeavored to obscure, evade or ignore the fact, in addition to the 

simple but immutable principles of due process, federal statutes explicitly provide 

for our un-coerced testimony as to these matters, and require the federal 

government to accept that testimony as true and dispositive as to whether, and to 

what degree, we are or are not beholden to it (see §93 of the R.A. of 1862; R.S. 

§3173 as amended; §3615 of the 1939 IRC; 26 USC §6201; 26 USC §6402; 26 

USC §6020; 26 CFR §301.6402-3; 26 CFR §301.6203-1; IRM §5.1.11.6.8). 

We have invoked the language of the statutes, current IRC sections and 

current CFR sections plainly imposing this requirement repeatedly throughout our 
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filings in this case. The “U.S.” has neither disputed nor denied that requirement; 

nor have the courts. Indeed, the “U.S.” properly obeyed this requirement in its 

initial response to our filings years ago. Nonetheless, the “U.S.” now seeks to 

evade that requirement, with the help of the courts. We believe that ignoring these 

laws is not within the discretion of either. 

When all the creative clutter and distracting rhetoric and references deployed 

in this case by both the “U.S.” and the courts are pushed aside, a stark and 

disgraceful reality meets the eye. Unheard-from “information return” preparers are 

being judicially elevated into incontrovertible witnesses-- in defiance of the law 

and to our great harm (but to the distinct benefit of our adversary). Simultaneously, 

we are gagged as to our own testimony and have the words of others forced into 

our mouths-- words which we are commanded to swear to be true to the best of our 

knowledge and belief! And the panel of this Court proposes to sanction us for 

objecting to these pernicious, lawless outrages?! 

Frankly, the fact that our legal arguments are explicitly supported by scores 

of Supreme and lower court rulings, as well as the entire body of relevant statutes 

and regulations, the Congressional and historical records, and every other possible 

authority-- all exhaustively presented in our briefs in these proceedings-- needn’t 

even be mentioned to decisively rebut the grotesque characterization by the panel 

of our appeal as “frivolous” and appropriate for punishment. The manifest 
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lawlessness-- indeed, the anti-lawfulness-- of the ruling being upheld by that panel 

more than suffices by itself, simply upon being plainly stated. 

C. The panel declares that our “...assertion that the government lacks 

standing under 26 U.S.C. §7405(b) to seek return of taxes not already determined 

is wholly unsubstantiated...” Actually, we cited dozens of courts from the Supreme 

Court and others (including this Court) in massively substantiating this point; and 

it is self-evident that a “tax not already determined” can neither be the subject of an 

“erroneous refund of tax”, nor create any claim for the government to pursue or 

enforce (see Rosenman v. United States, 323 US 658 (1945), Ameel v. United 

States, 426 F.2d 1270 (6th Cir. 1970), Moran v. United States, 63 F.3d 663, 666-

667 (7th Cir. 1995)). If by “unsubstantiated” the panel means that we didn’t quote 

any court explicitly and literally saying, “When Congress refers to an “erroneous 

refund of tax” it means an “erroneous refund of tax”, this is true. As noted above, 

this specification, and its meaning, is self-evident.  We would be hard-pressed to 

produce a ruling declaring that the sun rises in the east, as well. But we will add to 

what we have already offered in substantiation of this point the following words of 

the Supreme Court on the nature of 26 U.S.C. §7405(b): 

"Section 610 of the 1928 Act [the statute underlying 26 USC §7405]... ...is a 
limitation of the Government's long-established right to sue for money wrongfully 
or erroneously paid from the public treasury.” United States v. Wurts, 303 U.S. 
414 (1938) (Emphasis added.) 
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D. The panel airily dismisses our invocation of res judicata with the 

inapposite declaration that the government can’t be prohibited from “suggesting 

that Peter. E. Hendrickson’s book promotes false or fraudulent tax schemes...” We 

never proposed that anyone could be prevented from “suggesting” anything. 

Rather, we observed that in moving three different courts to dismiss its own 

previous complaints charging that the book “promotes false or fraudulent tax 

schemes”, the “U.S.” has conceded that it does not. Nonetheless, the book was 

deliberately and specifically characterized as doing so as an integral element of the 

complaint in this case, and cited to the same effect by the District Court as a basis 

for its ruling. Further, the conduct complained of by the “U.S.” in the instant case 

is entirely consistent with this book that the “U.S.” has conceded is NOT 

promoting any “false or fraudulent tax scheme”. Thus, the “U.S.”’ complaint is 

brought in bad faith and barred pursuant to Fed. R. Civ. Proc. 41, and it is clear 

that even the plaintiff in this case has agreed that what it purports to complain of is 

perfectly legitimate and solidly based in the law. 

E. We pointed out many more errors and improprieties in the District 

Court’s disposition of this case throughout our briefs to this Court in addition to 

those discussed above. Among these are the fact that the affirmation by the panel 

violates the Declaratory Act (see Bob Jones University v. Simon, 416 U.S. 725 

(1974)) and the jurisdictional specifications of the Department of Treasury and the 
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Tax Court (see Hincks v. United States, 550 U.S. __ (2007)). As in the issues 

discussed above the panel makes no mention of these whatsoever, or makes a 

passing disparaging reference with no discussion or explanation. And yet its 

affirmation of the District Court as to these matters puts the panel squarely at odds 

with the words of the relevant statutes and well-settled precedents. 

The District Court committed numerous egregious procedural errors, 

exhaustively detailed and supported in a memorandum furnished to the panel with 

our reply brief, which the panel struck from the record on motion of the “U.S.”. 

For instance, we were denied discovery (see Vance v. United States case no. 95-

5391 (6thCir 1996); Windsor v. McVeigh, 93 U.S. 277 , 278). 

The space limitations to which we are subject in this petition preclude our 

addressing these issues in detail here (or the many others that must go 

unmentioned). We trust that what HAS been presented is enough to make clear that 

a manifest injustice is being perpetrated here involving issues of exceptional 

importance to the rule of law and every American, and meriting re-hearing. 

F. We note that the panel makes a point of declaring that we have not 

challenged the federal courts’ “personal jurisdiction”, causing us to wonder if the 

panel places some special significance on this perception. We will take this 

opportunity therefore to point out that this perception is wrong. 

To begin with, we have never yet pled an answer to the initial complaint, 
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and were given no opportunity to do so. Our motions to dismiss the complaint on 

various grounds, or, in the alternative, to compel the correction of various defects 

in the complaint, were not addressed by the District Court until the very same day 

that it granted the plaintiff’s motion for summary judgment, nearly 11 months after 

our motions were filed.  Thus, we cannot be presumed to have accepted the court’s 

jurisdiction. Our appeal to this Court merely invokes its supervisory authority over 

the court below-- thus presuming this Court’s jurisdiction over the District Court, 

but not suggesting that it extends to us. 

Furthermore, we have explicitly denied such jurisdiction, each of us 

testifying in the affidavits submitted with our response to the Plaintiff’s untimely 

motion for summary judgment that we are, respectively, a man and a woman living 

in Michigan, and that, 

“I am a private-sector, non-federally-connected individual.” 
“I have no ongoing administrative relationship of any kind with the federal 
government, and had none during 2002 or 2003.” 
 

Our various sworn responses to erroneous “information returns” long in the 

possession of the “U.S.” and included in the evidentiary record of this case, as well 

as the affidavit submitted in support of our motion to dismiss the initial complaint 

contain attestations to the same effect. We regard these facts to be sufficient in 

constituting a denial of personal jurisdiction or the propriety of its being assumed, 

and a rebuttal of any allegations to the contrary; in any event, we categorically 
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deny here and now that we ever knowingly and intentionally waived this issue or 

admitted to such jurisdiction, and we do, in fact, dispute and deny that the federal 

courts have personal jurisdiction over us. 

CONCLUSION 

The order issued by the panel in this matter is a model of hostility, bias and 

non-responsiveness. It begins with an utterly irrelevant ad hominem attack on us, 

which continues throughout with constant “tax protestor” references. These 

references are deployed as though invoking them renders meaningful response to 

our massively supported arguments unnecessary, but this effort simply emphasizes 

the panel’s failure throughout its order to explain or support its decision. The panel 

includes a number of references supporting its procedural authority, but none 

supporting its application of that authority in this case. That application, which 

upholds a uniquely unconstitutional and law-defying District Court ruling, is of 

exceptional importance to the American people as a whole, who rely upon their 

courts to uphold the rule of law. We urge this Honorable Court to re-hear this 

matter en banc, with oral arguments. 

 
Respectfully submitted on this the 24th day of July, 2008, 
 
_____________________________ 
Peter Eric Hendrickson 
 
______________________________ 
Doreen M. Hendrickson 
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CERTIFICATE OF COMPLIANCE 
 

I hereby certify that the foregoing petition complies with the type-volume 

limitation provided in Fed.R.App.P.32(a)(7)(B). The foregoing petition is 15 pages 

in length, containing 3,827 words of Times New Roman (14 point) type. The word 

processing software used to prepare this brief was MSWord 2003. 

 

___________________________________ 
Peter Eric Hendrickson 
7/24/08 
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ADDENDUM 
(Constitutional, statutory, regulatory and other references for the convenience of 

the Court) 
 

“And be it further enacted,…that any party, in his or her own behalf,…shall be 
permitted to declare, under oath or affirmation, the form and manner of which 
shall be prescribed by the Commissioner of Internal Revenue,... ...the amount of his 
or her annual income,… liable to be assessed,… and the same so declared shall be 
received as the sum upon which duties are to be assessed and collected.” Section 
93 of The Revenue Act of 1862 (Emphasis added) 
 
In the current formulation §3173 of the Revised Statutes, as amended in 1919, the 
same meaning is expressed, but is rendered by means of excluding authority for 
government review, investigation, and challenge of any timely-filed annual 
"income" tax return.  Only in the case of a failure to file-- specifically after the 
statutory 10-day notice-and-demand-- is the government authorized to act in an 
adversarial manner in regard to a return for that person and that year.  The relevant 
language, which follows the general establishment of the requirements of making a 
return when one has been 'made liable' (such as by the testimony of others to one's 
accession of the threshold amount of "income) is as follows: 
  
"And if any person, on being notified or required as aforesaid, [this is a reference 
to the 10-day notice to be given to anyone who has not filed timely] shall refuse or 
neglect to render such list or return within the time required as aforesaid, or 
whenever any person who is required to deliver a monthly or other return of 
objects subject to tax fails to do so at the time required, or delivers any return 
which, in the opinion of the collector, is erroneous, false or fraudulent, or contains 
any undervaluation or understatement, or refuses to allow any regularly 
authorized Government officer to examine the books of such person, firm, or 
corporation, it shall be lawful for the collector to summon such person..." (The 
statute goes on to authorize the examination of books and records, taking of 
testimony, etc.; and-- solely in the case of refusal to file or the filing of a false or 
fraudulent return by someone required to deliver a monthly or other return of 
objects subject to tax, as listed above-- the production of a return by the Secretary.  
It is worth emphasizing that this latter authority does not extend to individual 
annual returns of "income", even when such returns have not been filed.  We see 
this distinction accurately reflected in the current IRC at 6020.) 

  
This language, insofar as it is relevant to the FIRST "any person" mentioned (that 
is, one who is not "required to deliver a monthly or other return of objects subject 
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to tax") can be usefully condensed to: 
  
"And if any person on being notified or required as aforesaid shall refuse or 
neglect to render such list or return within the time required as aforesaid, it shall 
be lawful for the collector to summon such person... (etc., etc.)"  

  
Only the SECOND "any person" specified in 3173 can be subjected to the 
provisions of summons, examination, etc. under any other circumstances. 
 
The first codified representation of the statutory language from R. S. 3173 offers a 
very clear reflection of the statute. That representation, in the 1939 IRC, is as 
follows: 

SEC. 3615. SUMMONS FROM COLLECTOR TO PRODUCE BOOKS AND 
GIVE TESTIMONY. 

(a) GENERAL AUTHORITY.—It shall be lawful for the collector, subject to the 
provisions of this section to summon any person to appear before him and produce 
books at a time and place named in the summons, and to give testimony or answer 
interrogatories, under oath, respecting any objects or income liable to tax or the 
returns thereof. 
... 
(b) ACTS CREATING LIABILITY.—Such summons may be issued— 

(1) REFUSAL OR NEGLECT TO COMPLY WITH NOTICE REQUIRING 
RETURN.—If any person, on being notified or required as provided in 
section 3611, shall refuse or neglect to render such list or return within the 
time required, or 
(2) FAILURE TO RENDER RETURN ON TIME.—Whenever any person 
who is required to deliver a monthly or other return of objects subject to tax 
fails to do so at the time required, or 
(3) ERRONEOUS, FALSE, OR FRAUDULENT RETURN.—Whenever any 
person who is required to deliver a monthly or other return of objects 
subject to tax delivers any return which, in the opinion of the collector, is 
erroneous, false, or fraudulent, or contains any undervaluation or 
understatement, or 
(4) REFUSAL TO PERMIT EXAMINATION OF BOOKS.—Whenever any 
person who is required to deliver a monthly or other return of objects 
subject to tax refuses to allow any regularly authorized Government officer 
to examine his books. 
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From the committee notes of a hearing on withholding provisions of 1942 Revenue 
Act before a subcommittee of Committee on Finance, US Senate, during the 77th 
Congress, Second Session, August 21, 22, 1942, pp. 104 and 141.  Missouri 
Senator Bennett Clark, Connecticut Senator John A. Danaher and testifying 
witnesses Charles O. Hardy, Brookings Institution, and Milton Friedman, Treasury 
Department Division of Tax Research: 
 
Senator Clark: "Of course, you withhold not only from taxpayers but 
nontaxpayers." 
Mr. Hardy: "Yes." 
... 
Senator Danaher: "I have only one other thought on that point. In the event of 
withholding from the owner of stock and no taxes due ultimately, where does he get 
his refund?" 
Mr. Friedman: "You're thinking of a corporation or an individual?" 
Senator Danaher: "I am talking about an individual." 
Mr. Friedman: "An individual will file an income tax return, and that income tax 
return will constitute an automatic claim for refund.” 
 
Sec. 6402. - Authority to make credits or refunds  
(a) General rule  
In the case of any overpayment, the Secretary, within the applicable period of 
limitations, may credit the amount of such overpayment, including any interest 
allowed thereon, against any liability in respect of an internal revenue tax on the 
part of the person who made the overpayment and shall, subject to subsections (c), 
(d), and (e) [deductions for past due obligations to federal or state agencies -PH] 
refund any balance to such person.  
 
Sec. 301.6402-3 Special rules applicable to income tax. 
(a) In the case of a claim for credit or refund filed after June 30, 1976-- 

(1) In general, in the case of an overpayment of income taxes, a claim for 
credit or refund of such overpayment shall be made on the appropriate income 
tax return. 
… 
(5) A properly executed individual, fiduciary, or corporation original income 
tax return or an amended return (on 1040X or 1120X if applicable) shall 
constitute a claim for refund or credit within the meaning of section 6402 and 
section 6511 for the amount of the overpayment disclosed by such return (or 
amended return).  
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26 USC §6201 
(a) Authority of Secretary  
The Secretary is authorized and required to make the inquiries, determinations, 
and assessments of all taxes (including interest, additional amounts, additions to 
the tax, and assessable penalties) imposed by this title, or accruing under any 
former internal revenue law, which have not been duly paid by stamp at the time 
and in the manner provided by law. Such authority shall extend to and include the 
following:  

(1) Taxes shown on return 
The Secretary shall assess all taxes determined by the taxpayer or by the 
Secretary as to which returns or lists are made under this title.  

 
26 CFR §301.6203-1 Method of assessment. 
...The amount of the assessment shall, in the case of a tax shown on a return by the 
taxpayer, be the amount so shown... 
 
Sec. 6020. - Returns prepared for or executed by Secretary  
(b) Execution of return by Secretary  
(1) Authority of Secretary to execute return  
If any person fails to make any return required by any internal revenue law or 
regulation made thereunder at the time prescribed therefor, or makes, willfully or 
otherwise, a false or fraudulent return, the Secretary shall make such return from 
his own knowledge and from such information as he can obtain through testimony 
or otherwise.  
(2) Status of returns  
Any return so made and subscribed by the Secretary shall be prima facie good and 
sufficient for all legal purposes. 
 
Internal Revenue Manual Section 5.1.11.6.8 (03-01-2007)  
IRC 6020(b) Authority 

1. The following returns may be prepared, signed and assessed under the 
authority of IRC 6020(b): 
 A. Form 940, Employer's Annual Federal Unemployment Tax Return 
B. Form 941, Employer's Quarterly Federal Tax Return 
C. Form 942, Employer's Quarterly Tax Return for Household Employees 
D. Form 943, Employer's Annual Tax Return for Agricultural Employees 

         E. Form 720, Quarterly Federal Excise Tax Return 
F. Form 2290, Heavy Vehicle Use Tax Return 
G. Form CT-1, Employer's Annual Railroad Retirement Tax Return 

         H. Form 1065, U.S. Partnership Return of Income 

                                                                                                     20 



 

 
Federal Rules of Civil Procedure 12(h)(3): 
Whenever it appears by suggestion of the parties or otherwise that the court lacks 
jurisdiction of the subject matter, the court shall dismiss the action. 
 
Seventh Article of Amendment, United States Constitution 
“In Suits at common law, where the value in controversy shall exceed twenty 
dollars, the right of trial by jury shall be preserved, and no fact tried by a jury, 
shall be otherwise re-examined in any Court of the United States, than according 
to the rules of the common law.” 
 
Sixteenth Article of Amendment, United States Constitution 
“The Congress shall have power to lay and collect taxes on incomes, from 
whatever source derived, without apportionment among the several States, and 
without regard to any census or enumeration.” 
 
28 USC §2201. Creation of remedy 
(a) In a case of actual controversy within its jurisdiction, except with respect to 
Federal taxes other than actions brought under section 7428 of the Internal 
Revenue Code of 1986,... ...any court of the United States, upon the filing of an 
appropriate pleading, may declare the rights and other legal relations of any 
interested party seeking such declaration, whether or not further relief is or could 
be sought. Any such declaration shall have the force and effect of a final judgment 
or decree and shall be reviewable as such.  (Emphasis added.) 
 
Federal Rules Of Civil Procedure, Rule 41. Dismissal of Actions 
(a) Voluntary Dismissal: Effect Thereof.  
(1) By Plaintiff; by Stipulation. Subject to the provisions of Rule 23(e), of Rule 66, 
and of any statute of the United States, an action may be dismissed by the plaintiff 
without order of court 
(i) by filing a notice of dismissal at any time before service by the adverse party of 
an answer or of a motion for summary judgment, whichever first occurs, or 
(ii) by filing a stipulation of dismissal signed by all parties who have appeared in 
the action. Unless otherwise stated in the notice of dismissal or stipulation, the 
dismissal is without prejudice, except that a notice of dismissal operates as an 
adjudication upon the merits when filed by a plaintiff who has once dismissed in 
any court of the United States or of any state an action based on or including the 
same claim.  (Emphasis added.) 
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