
BACKGROUND 
 

On February 26, 2007 and again on May 2 of that year, a team of U.S. Department of Justice (DOJ) 
Attorneys and Federal District Court Judge Nancy G. Edmunds of the Eastern District of Michigan tried 
to order Peter and Doreen Hendrickson to testify against themselves. 
  
Judge Edmunds (described by The Ann Arbor News and The Grand Rapids Press as guilty of perverting 
justice in another recent case, as well) granted a DOJ- and IRS-requested “summary judgment” in a 
lawsuit attempting to force the Hendricksons to change sworn testimony on their tax returns in order to 
give the federal government a pretext for claiming the couple owed income taxes in 2002 and 2003. 
  
The suit, and Edmunds’ “order”, are part of a sustained IRS effort to suppress revelations about the true 
legal nature of the income tax presented in Peter Hendrickson’s book, 'Cracking the Code- the 
Fascinating Truth about Taxation in America', which have had the tax agency in behind-the-scenes 
disarray for many years now.  Since the book went to print in August 2003, readers have been steadily 
recovering every penny withheld from them in connection with the income tax from the federal and state 
governments -- including Social Security and Medicare ‘contributions’. 
 
Edmunds’ "order" is purely for the consumption of a gullible public and press.  Forcing someone to 
change sworn testimony is not only outside the authority of any court (or anyone else) but attempting to 
do so is a violation of several different criminal statutes. 
  
Nonetheless, the DOJ and IRS have made careful and deliberate use of the "order"-- posting press releases 
claiming a victory in court, without mentioning that the "order" purports to dictate the content of the 
Hendricksons’ sworn testimony, and thus is inherently void.  The agencies also fail to mention that the 
reason this "order" was sought is that without a change in the Hendricksons’ returns, there is no legal 
pretext by which the government can claim that any tax is due from the couple for the years involved. 
 
Along with issuing the “order” regarding the Hendricksons’ previous testimony, Edmunds also played her 
part in another IRS pretense by way of this “lawsuit”, involving agency-fabricated mis-statements of law 
it claimed were found in Hendrickson’s book.  In constructing its “complaint”, the government asked 
Judge Edmunds to enjoin the Hendricksons from filing returns reflecting these fabricated, erroneous legal 
assertions. 
 
Edmunds compliantly issued this additional meaningless injunction, barring the Hendricksons from filing 
any forms based on these IRS-invented “false and frivolous claims” which she says are set forth in 
'Cracking the Code-...'.  (These “claims”-- such as that “wages do not constitute income”, or that “only 
government workers are liable for income taxes”-- not only do not appear in the book, but are explicitly 
contradicted by the book.) 
 
The tax agency then began announcing that Pete Hendrickson has been enjoined against acting on what is 
presented in his book, when Hendrickson and his wife have actually been barred from nothing by this 
“injunction”.  (Such an injunction would be outside the power of the court in any event, since to tell 
anyone what he or she CAN’T say amounts to dictating what must be said.) 
 
Judge Edmunds did all of this without the formality of a trial, and despite the fact that not only do official 
Treasury Department Certificates of Assessment show that the Hendricksons owe no taxes for the years in 
question, but nowhere in the complaint does the DOJ present evidence that the Hendricksons owe 
anything or that their testimony is false.  
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The government has already tried and failed in three previous lawsuits to suppress Hendrickson’s book. 
These efforts result from a recognition of the accuracy of what is revealed in that book, and what it means 
for a decades-old misunderstanding about the income tax with which the federal and many state and local 
governments have grown very comfortable. 
  
'Cracking the Code-...' shows that the application of the income tax is far more limited than most 
Americans believe. It demonstrates how key terms in the code such as “wages,” “employer,” “employee,” 
“trade or business” and “self-employment” are explicitly defined in the law in order to limit the income 
tax to certain federally privileged activities. Earnings unconnected with such privileged activities are not 
subject to the tax. Unaware of these special definitions, most Americans give the words their common 
meaning and mistakenly pay taxes they do not owe.  
 
As Hendrickson points out, “The limited nature of the tax is not a matter of my opinion. In addition to the 
relevant Constitutional provisions and the clear (if sometimes deeply hidden) words of the related 
statutes, dozens of United States Supreme Court rulings agree with my research and analysis. On the 
other hand, nothing whatever supports the broad misunderstanding of the law the IRS likes to encourage. 
The ‘service’ has gotten away with leaving a contrary impression over the years simply by feeding 
carefully-selected, out-of-context excerpts of statutes and judicial opinions to a gullible public and a “tax-
compliance” industry all too willing to “go along to get along”.” 
 
The IRS, of course, knows the truth. Even while presenting a disparaging (but carefully inaccurate) 
summary of 'Cracking the Code-...' on its web site and in its “lawsuit”, the agency continues to send full 
refunds-- Social Security and Medicare ‘contributions’ included-- to nearly everyone who files accurate 
returns based on what they learn by reading the book.  Hendrickson’s web site, www.losthorizons.com, 
shows copies of refund checks, credits and corrected account statements amounting to over $3.025 million 
(as of 6/06/08) received by his readers since the book was first published.  This amount, which the IRS 
says is a mere fraction of what it has returned to readers of Hendrickson’s book so far, continues to grow 
every week. 
 
Indeed, each and every month since the filing of this "lawsuit" more than two years ago, an average of 
more than $83,000.00 worth of subsequent victories have been shared with the world by upstanding CtC-
educated Americans, an even higher figure than had been the case for the several years before this latest 
effort to suppress the book began.  The only differences between pre- and post-"lawsuit ploy" is that now 
many more state governments (30, so far) have joined the feds in acknowledging the truth about the law 
revealed in CtC than had done so before.
 
This discrepancy between rhetoric and reality is broad and consistent.  Six other "lawsuits" were 
announced at the same time as the one against the Hendricksons, each targeting CtC-educated filers 
carefully selected for their locations around the country so as to provide a pretext for a nation-wide press 
release on the matter.  Two of the others targeted by this publicity campaign have stood their ground and 
are in the appellate courts dealing with district court rulings similar to that issued by Judge Edmunds. 
  
Three of other four targets of these "lawsuits", however, surrendered to government harassment and 
declared that they had perjured themselves on their original filings.  Nonetheless, although the DOJ and 
IRS touts these cases as "victories", the reality is that the government gratefully accepted new filings from 
these folks and then quickly slunk away without a backward glance.  There have been no charges or other 
proceedings in connection with the repudiated original filings.  In fact, the "righteous and victorious" feds 
formally agreed to take a hike in exchange for the new filings. 
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In the fourth case, the refund secured by the original filing was handed back as the government’s price for 
having the suit dismissed, but no amended return was filed.  The DOJ issued a self-congratulatory press 
release claiming “victory” in this case too, but later the IRS quietly credited the returned money in full as 
a positive balance on the related “account”... 
  
Not one such "lawsuit" has since been filed against any other of the hundreds of CtC-educated filers 
whose upstanding victories on behalf of the rule of law are posted on losthorizons.com each and every 
week, or the thousands more who have enjoyed such victories without having been so generous of spirit 
as to share them.  At least three of the victims of these seven "lawsuits" have gone on to secure 
subsequent complete refunds even after having been singled out for this "special attention". 
 

***
  
Ironically, the illegal and unsustainable “remedies” to which the government has been forced to resort in 
its finger-in-the-dyke “press release lawsuit” are just another acknowledgement of the accuracy of the 
information in 'Cracking the Code-...'. 
 
Indeed, at no point throughout Edmunds rulings and the scores of pages of DOJ and IRS documents filed 
in the case from the time of its launching-- 5 days before “tax day” last year (isn’t THAT a 
coincidence...)-- is ANYTHING taught in 'Cracking the Code-...' contradicted, or even challenged (as 
noted above, the government instead disingenuously-- and desperately-- argues against what ISN’T said 
in the book). In fact, everything presented by the DOJ in its “lawsuit” precisely conforms to and confirms 
the legal characteristics of the income tax as uniquely revealed in this astonishing book. 
 
A great deal of rhetoric is deployed to suggest otherwise, of course-- the words “fraud” and “fraudulent” 
make what must be two hundred gratuitous appearances in the government’s filings (although none at all 
in the District Court’s rulings...). However, the government’s complete failure to establish a claim to any 
tax in the case, and its back-door admission that it can only contrive such claims by inducing the 
Hendricksons to change their returns and proactively declare their legally untaxable non-federally-
connected earnings to be federally connected-- and thus taxable-- unambiguously emphasizes the 
difference between cheap talk and the real walk. 
 
The reality is simple and straightforward. While the DOJ and Judge Edmunds work to suppress 
Hendrickson’s book, and the IRS floods the media with disinformation and fear, the hard evidence-- the 
words of the law, dozens of Supreme Court rulings, the ongoing stream of complete refunds and the 
government’s utterly unprecedented, desperate legal maneuvering-- stands squarely and completely on the 
side of the liberating revelations in 'Cracking the Code- the Fascinating Truth about Taxation in 
America'. 
 

*** 
 

What follows are the appellate briefs filed in the Sixth Circuit Court of Appeals in response to Judge 
Edmund’s bizarre rulings. 
 
Every American should read these documents, which make unmistakably clear that the government HAS 
no lawful reason or legal means to oppose proper filings made by ‘Cracking the Code-...’-educated filers. 
 
The happy fact is, the era of ruthlessly exploited ignorance about the income tax has come to an end. All 
that needs to be done now is for those already conscious of a problem with the tax to come together, put 
aside all the sundry distracting “theories” and “arguments” about the nature of the law that incessantly 
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plague this community, and devote their combined strength and energy into spreading and implementing 
the truth. 
 
(Anyone already involved in any kind of legal contest involving the income tax-- even those being 
assailed as a consequence of embracing one or more of the many common misunderstandings about the 
law-- should study these briefs particularly closely.  They will find that effort to be most rewarding.) 
 

*** 
 

Read the briefs through, carefully and completely.  They’re not that complex, and not very long. 
 
When you’re done, don’t stop there! Share this file with friends, family, acquaintances in the legal 
community, and the press. If possible, sit down with these folks and help them read through this 
background info, and the briefs themselves.  Do the same with the ‘Brief Introduction To The Truth About 
The Income Tax’ which will be found linked at the end of this document. 
 
 
*By the way, there are two memoranda of law referred- and linked-to in the reply brief below (the second 
of the briefs).  The government moved to exclude them both from the record, and the appellate court 
granted that motion.  When you read them, you’ll understand why...
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INTRODUCTION 
 

In 2003, recognizing that widespread knowledge of the actual words and 

substance of the federal internal revenue laws will end an exploitation of ignorance about 

the true nature of the income tax with which the executive branch of the federal 

government has grown very comfortable, Plaintiff-Appellee in this case began efforts to 

suppress the book, ‘Cracking the Code- The Fascinating Truth About Taxation In 

America’ by Peter E. Hendrickson, one of the two Defendant-Appellants in this case.  

Initially, these efforts involved the gratuitous characterization of the book and Mr. 

Hendrickson as being involved in “the promotion of an abusive tax shelter”, and 

proceeded to the point of the issuance of summonses for the production of books, records, 

etc. purportedly in pursuance of an investigation toward the issuance of injunctions 

relevant to that charge. 

Ultimately three summonses were issued-- two to Mr. Hendrickson directly and 

one to a charge-processing company in California.  Each of these led to judicial 

proceedings, and each of those proceedings was ultimately dismissed upon the motions of 

Plaintiff-Appellee, in recognition of the fact that the accusation underlying its efforts was 

both fraudulent and indefensible. 

This current action, however much made up to appear otherwise, is simply 

Plaintiff-Appellee’s attempt to accomplish the same purpose of effectively suppressing 

Defendant-Appellant Hendrickson’s book by other means-- that is, by suggesting to 

readers and others who become aware of the book that should they act on the information 

contained in the book they risk being assaulted by bogus lawsuits such as the instant 

action.  And it IS a bogus lawsuit.  Not only has the Court been explicitly denied subject-
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matter jurisdiction for this action by way of multiple statutes, but Plaintiff-Appellee has 

no standing to bring the suit; has no evidence supporting its claims and assertions in any 

event; is barred from litigating toward its requested remedy; and the very essence of its 

claims and assertions violates the core principles of due process and at least the First and 

Fifth Amendments of the U.S. Constitution. 

ISSUES ON APPEAL 

The District Court erred in at least the following respects: 
 

THE DISTRICT COURT ERRED IN NOT DISMISSING THE COMPLAINT 
IMMEDIATELY DUE TO LACK OF SUBJECT-MATTER JURISDICTION 
 
THE DISTRICT COURT ERRED IN NOT DISMISSING THE COMPLAINT 
IMMEDIATELY DUE TO PLAINTIFF-APPELLEE’S LACK OF STANDING, 
AND/OR ITS FAILURE TO STATE A CLAIM FOR WHICH RELIEF CAN BE 
GRANTED 
 
THE DISTRICT COURT ERRED IN NOT DISMISSING THE COMPLAINT 
IMMEDIATELY UNDER THE PROVISIONS OF THE DECLARATORY ACT 
 
THE DISTRICT COURT ERRED IN NOT DISMISSING THE COMPLAINT 
IMMEDIATELY DUE TO ITS LACK OF JURISDCITION TO MAKE 
DETERMINATIONS AND ASSESSMENTS OF INCOME TAX LIABILITY 
 
THE DISTRICT COURT ERRED IN NOT DISMISSING THE COMPLAINT 
IMMEDIATELY DUE TO PLAINTIFF-APPELLEE HAVING VIOLATED THE 
REQUIREMENTS OF EXECUTIVE ORDER NO. 12988(1)(a) 
 

Furthermore, 
 

Having improperly entertained the complaint despite its lack of jurisdiction (and despite 
the several other reasons for which the complaint should have immediately been 
dismissed), the District Court obliged Defendant-Appellants to bear the burden of 
responding to a series of filings by Plaintiff-Appellee and a magistrate for ten months 
before finally ruling for the first time on Defendant-Appellants’ initial Motions to 
Dismiss on various grounds.  AT THE VERY SAME MOMENT, the District Court 
granted Plaintiff-Appellee’s untimely Motion for Summary Judgment and issued its 
various other initial orders, judgments and rulings. 

 
In so doing, and/or in its final rulings, the District Court made at least the following series 
of errors even within the context attendant upon its erroneous assumption of jurisdiction: 
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THE DISTRICT COURT ERRED IN MAKING, AND RELYING UPON, 
“FINDINGS OF FACT” NOT SUPPORTED BY ANY EVIDENCE IN THE 
RECORD AND NOT RELEVANT TO ITS SUBSEQUENT CONCLUSIONS AND 
DECISIONS 
 
THE DISTRICT COURT ERRED IN ISSUING SUMMARY JUDGMENT BASED 
ON IMPROPERLY CONSTRUING THE RECORD UNFAVORABLY AGAINST 
THE NON-MOVING PARTY, AND IN FAVOR OF THE MOVING PARTY. 

 
THE DISTRICT COURT ERRED IN ALLOWING PLAINTIFF-APPELLEE TO 
LITIGATE AND TO SEEK REMEDIES BY REFERENCE OR IN REGARD TO 
THE CONTENT OF DEFENDANT-APPELLANT PETER HENDRICKSON’S 
BOOK, AND IN MAKING RELATED FINDINGS, CONCLUSIONS, RULINGS, 
ORDERS AND JUDGMENTS 
 
THE DISTRICT COURT ERRED IN ISSUING SUMMARY JUDGMENT IN A 
CASE WHICH, WERE IT NOT ENTIRELY OUTSIDE THE JURISDICTION OF 
THE COURT, WOULD BE ONE OF COMMON-LAW IN WHICH THE VALUE 
IN CONTROVERSY EXCEEDS TWENTY DOLLARS 
 
THE DISTRICT COURT ERRED IN ISSUING ORDERS OUTSIDE THE SCOPE 
OF ITS JURISDICTION, DIRECTLY PROHIBITED BY THE UNITED STATES 
CONSTITUTION, VIOLATIVE OF DUE PROCESS, AND UTTERLY 
ABHORRENT TO ALL STANDARDS OF DECENCY AND PROPRIETY 
 
 

ARGUMENT 
 
1. THE DISTRICT COURT ERRED IN NOT DISMISSING THE COMPLAINT 
IMMEDIATELY DUE TO LACK OF SUBJECT-MATTER JURISDICTION 
 

The law plainly says that when a return is filed the amount reported by the filer as 

annual income subject to tax is to be accepted as the final word on the subject: 

“And be it further enacted,…that any party, in his or her own behalf,…shall be 
permitted to declare, under oath or affirmation, the form and manner of which 
shall be prescribed by the Commissioner of Internal Revenue,... ...the amount of 
his or her annual income,… liable to be assessed,… and the same so declared 
shall be received as the sum upon which duties are to be assessed and 
collected.” Section 93 of The Revenue Act of 1862 (Emphasis added) 

 
That the process specified in this statute remains intact and in force is illustrated by the 

following IRC and CFR sections: 
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26 USC §6201 
(a) Authority of Secretary  
The Secretary is authorized and required to make the inquiries, determinations, 
and assessments of all taxes (including interest, additional amounts, additions to 
the tax, and assessable penalties) imposed by this title, or accruing under any 
former internal revenue law, which have not been duly paid by stamp at the time 
and in the manner provided by law. Such authority shall extend to and include the 
following:  

(1) Taxes shown on return 
The Secretary shall assess all taxes determined by the taxpayer or by the 
Secretary as to which returns or lists are made under this title.  
 

26 CFR §301.6203-1 Method of assessment. 
...The amount of the assessment shall, in the case of a tax shown on a return by 
the taxpayer, be the amount so shown... 
 
On the basis of this statutory language alone, the district court has and can have 

no jurisdiction to consider, determine, rule upon, or otherwise exercise any authority 

whatsoever as to the amount of income received by Defendant-Appellants.  However 

much Plaintiff-Appellee has undertaken strenuous efforts to lard up its complaint and its 

filings with complicated irrelevancies so as to obscure the fact, this suit has no legal focus 

other than overcoming Defendant-Appellants’ declaration as to the amount of income 

received on their filed returns, and the tax-related consequences thereof.  This is 

precisely what the law says cannot be done. 

In fact, whatever Plaintiff-Appellee or anyone else may assert about the purpose 

of the suit is immaterial.  It is sufficient to observe that any ruling, decision, order or 

finding by the court which would have the effect of overcoming, undoing, compromising 

or otherwise affecting Defendant-Appellants’ declaration as to the amount of income 

received on their filed returns, and the legal consequences thereof-- in service to any 

purpose whatsoever, and under any pretext or reasoning -- is unlawful, and outside the 

jurisdiction of the court. 
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This statutory language was presented to the District Court in Defendant-

Appellants’ initial response to the complaint, and the suit should have been 

immediately dismissed: 

[Jurisdiction] must be considered and decided, before any court can move one 
further step in the cause; as any movement is necessarily the exercise of 
jurisdiction. Jurisdiction is the power to hear and determine the subject matter in 
controversy between parties to a suit, to adjudicate or exercise any judicial power 
over them; the question is, whether on the case before a court, their action is 
judicial or extra-judicial; with or without the authority of law, to render a 
judgment or decree upon the rights of the litigant parties." State of Rhode Island 
v. Commonwealth of Massachusetts, 37 US 657, (1838).  (Emphasis added.) 
 
Federal Rules of Civil Procedure 12(h)(3): 
Whenever it appears by suggestion of the parties or otherwise that the court lacks 
jurisdiction of the subject matter, the court shall dismiss the action.  (Emphasis 
added.) 
 
(The authority of “the Secretary” to make returns on his own referenced in 26 

USC §6201(1) has no bearing on this case.  That authority is closely circumscribed and 

does not extend to Form 1040 returns under any circumstances-- even in cases of actual 

“fraud or falseness”.  It is rooted in the limited statutory authority to issue summonses 

and conduct examinations expressed in the following language of sections 3615 of the 

IRC of 1939: 

(2) FAILURE TO RENDER RETURN ON TIME.—Whenever any person who is 
required to deliver a monthly or other return of objects subject to tax fails to do 
so at the time required, or 
(3) ERRONEOUS, FALSE, OR FRAUDULENT RETURN.—Whenever any person 
who is required to deliver a monthly or other return of objects subject to tax 
delivers any return which, in the opinion of the collector, is erroneous, false, or 
fraudulent, or contains any undervaluation or understatement, or 
...; 

and is codified at 26 USC 6020(b): 

Sec. 6020. - Returns prepared for or executed by Secretary  
(b) Execution of return by Secretary  

(1) Authority of Secretary to execute return  
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If any person fails to make any return required by any internal 
revenue law or regulation made thereunder at the time prescribed 
therefor, or makes, willfully or otherwise, a false or fraudulent 
return, the Secretary shall make such return from his own knowledge 
and from such information as he can obtain through testimony or 
otherwise.  

(2) Status of returns  
Any return so made and subscribed by the Secretary shall be prima 
facie good and sufficient for all legal purposes. 
 

Its limits are diligently observed and re-iterated in the relevant portion of the current 

Internal Revenue Manual: 

5.1.11.6.8  (03-01-2007) 
IRC 6020(b) Authority 

1. The following returns may be prepared, signed and executed by 
revenue officers under the authority of IRC 6020(b):  

A. Form 940, Employer’s Annual Federal Unemployment Tax 
Return; 

B. Form 941, Employer’s Quarterly Federal Tax Return; 
C. Form 943, Employer’s Annual Tax Return for Agricultural 

Employees;  
D. Form 944, Employer's Annual Federal Tax Return; 
E. Form 720, Quarterly Federal Excise Tax Return; 
F. Form 2290, Heavy Vehicle Use Tax Return; 
G. Form CT–1, Employer’s Annual Railroad Retirement Tax 

Return;  
H. Form 1065, U.S. Return of Partnership Income. 
 

Were it otherwise, of course, the authority of the Secretary would be in inherent conflict 

with the explicit specifications of Section 93 of the 1862 act and related statutes and 

regulations.  In any event, “the Secretary” HAS NOT, of course, made and 

subscribed returns purporting to compete with those of Defendant-Appellants in 

connection with this case.  Plaintiff-Appellee’s endless repetition of the phrase “false 

and fraudulent” in its complaint and filings is nothing but so much wasted ink.) 
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2. THE DISTRICT COURT ERRED IN NOT DISMISSING THE COMPLAINT 
IMMEDIATELY DUE TO PLAINTIFF-APPELLEE’S LACK OF STANDING, 
AND/OR ITS FAILURE TO STATE A CLAIM FOR WHICH RELIEF CAN BE 
GRANTED 
 

Plaintiff-Appellee has sought to confuse the issue of the court’s lack of subject-

matter jurisdiction by invoking the statute reflected at 26 USC 7405, hoping that this 

provision of law might be misconstrued as providing for an exception to the 

straightforward, unambiguous, uncompromised and dispositive command of section 93 

that the amount declared on the filer’s return shall be received as the amount upon which 

the tax is to be assessed and collected.  However, there is no such exception.  Indeed, the 

provisions of section 7405 are in complete harmony with section 93 and related law.  

Unsurprisingly, and accordingly, Plaintiff-Appellee lacks standing to bring suit under 

those provisions. 

The law reflected at section 7405 provides that in the context of the internal 

revenue law, the only circumstances under which a suit can be brought to recover refunds 

made in what is purported to be error is when the amounts involved have already been 

determined to have been paid in as tax.  7405 provides for the bringing of suit to recover 

“any portion of a tax... ...refund of which is erroneously made”, not “any portion of a 

deposit...” or anything else. 

Whether an amount deposited-- such as the amounts withheld from Defendant-

Appellant Peter Hendrickson-- can be characterized as a tax is dependent on the existence 

of a defined liability.  That liability cannot exceed the amount resulting from the proper 

application of the rate of tax to the amount of income declared on the relevant filer’s 

return, which shall be received as the amount upon which the tax is to be assessed and 

collected.  Any amount deposited which exceeds the liability thus determined is not, and 
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never was, an amount of tax.  Being thus in excess of the amount to which the 

government can lay claim, that amount must be returned to its owner upon his or her 

demand, both as a matter of common law, and, as provided for by statute: 

Section 6401- Amounts treated as overpayments 
(b) Excessive credits  
(1) In general  
If the amount allowable as credits under subpart C of part IV of subchapter A of 
chapter 1 (relating to refundable credits) exceeds the tax imposed by subtitle A 
(reduced by the credits allowable under subparts A, B, D, and G of such part IV), 
the amount of such excess shall be considered an overpayment.  
(c) Rule where no tax liability  
An amount paid as tax shall not be considered not to constitute an overpayment 
solely by reason of the fact that there was no tax liability in respect of which such 
amount was paid. 
 

(The “Subpart C of part IV of subchapter A of chapter 1”, to which 6401(b)(1) refers, is: 
 

Sec. 31 -Tax withheld on wages 
(a) Wage withholding for income tax purposes  
(1) In general  
The amount withheld as tax under chapter 24 shall be allowed to the recipient of 
the income as a credit against the tax imposed by this subtitle.) 

 
Sec. 6402. - Authority to make credits or refunds 
(a) General rule  
In the case of any overpayment, the Secretary, within the applicable period of 
limitations, may credit the amount of such overpayment, including any interest 
allowed thereon, against any liability in respect of an internal revenue tax on the 
part of the person who made the overpayment and shall, subject to subsections 
(c), (d), and (e) [deductions for past due obligations to federal or state agencies] 
refund any balance to such person. (Emphasis added.) 
 
Thus, when a return has been filed, a suit can only be brought under the 

provisions of 7405 to recover an “erroneous” refund of an amount which has been 

determined by the filer to have been paid in as tax (and then only after a proper 

assessment of the amount of income declared on the return, in the absence of which no 

actionable claim of governmental interest exists).  This is how 7405 is capable of existing 

in harmony with the rest of the law. 
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To read 7405 in any other way would be DIS-harmonious with the rest of the law, 

and nonsensical.  “Shall be received” means “shall be received”.  There is nothing 

provisional in the language.  To read 7405 as providing for suit to recover deposited 

amounts which exceeded the tax on the amount of income declared by the filer on his or 

her return would be to NOT “receive” the filer’s declaration.  Indeed, to do so would be 

to suggest that provision has been made to bring suit to “recover” amounts to which the 

government not only has no established claim but to which it has been barred from 

asserting a claim, and which it is obliged by law to return to the filer in the first place. 

As is made clear above, once created, it is the filer’s return that establishes 

the amount of income received which can and is to be assessed; imposes the tax 

thereon (or consents to the Secretary doing so); and asserts the filer’s uncontestable 

claim to any consequent surplus of what had been previously paid-in against the 

possibility that the process might end in showing a tax due.  Once a return is filed, it 

is only if a filer has declared the receipt of sufficient income for a tax to be due that 

an appropriate portion of any amount paid in can then be characterized as “tax”, 

and, harmoniously, it is by the same declaration that the filer relinquishes his or her 

own claim to that same portion. 

Although observations by courts in this regard are superfluous at best-- as the 

language of the statutes is perfectly clear, and only a desire to evade the law would 

induce anyone to look further-- we will point out that the simple realities about the law 

discussed above have been universally acknowledged by the federal courts at all levels 

and in all circuits: 

“[Withheld or paid-in amounts] are, as it were, payments in escrow. They are set 
aside, as we have noted, in special suspense accounts established for depositing 
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money received when no assessment is then outstanding against the taxpayer. The 
receipt by the Government of moneys under such an arrangement carries no more 
significance than would the giving of a surety bond. Money in these accounts is 
held not as taxes duly collected are held but as a deposit made in the nature of a 
cash bond for the payment of taxes thereafter found to be due.” Rosenman v. 
United States, 323 US 658 (1945) 
 
“It reasoned [in the District Court] that in the case of a proper tax return, the 
return itself defines the obligation, but where a taxpayer makes a transfer of 
money to the collector, the transfer itself does not define the tax obligation. Some 
further act is necessary. ... The Court found its course of reasoning and its 
conclusion supported by the decision of the Supreme Court in Rosenman v. 
United States. . . the reasoning compelled conclusion that the taxpayer's 
obligation became defined when the Commissioner made assessment. . . . It is the 
view of the Court that the transfers of money made by the taxpayer in the instant 
case did not have the status of 'payment' until the tax deficiencies were formally 
assessed by the Commissioner.” United States v. Dubuque Packing Co., 233 F.2d 
453 (8th Cir. 1956) 
 
“We cannot accept the distinction that the Defendant-Appellant would have us 
draw, that the mailing of Plaintiff-Appellees' check in response to the statutory 
notice of deficiency amounted to a payment and that, therefore, the tax in question 
was duly collected.  On the contrary, we believe that Plaintiff-Appellees' check 
served as a deposit to be utilized by the Government in the event a tax obligation 
were subsequently defined and imposed. 
 
We are persuaded in so holding by the reasoning of the court in Rosenman v. 
United States, 323 U.S. 658, 65 S.Ct. 536, 89 L.Ed. 535 (1945) which recognized 
that payments prior to assessment are deposits and not payments of taxes duly 
collected.” Estate of M. Karl Goetz v. United States, 286 F. Supp. 128 (W.D.Mo. 
1968) 
 
“This much is clear: (1) a remittance is not per se ´payment' of the tax; (2) a 
remittance that does not satisfy an asserted tax liability should not be treated as 
the ´payment' of a tax; and (3) an essential factor in ´payment' before assessment 
is the satisfaction or discharge of what the taxpayer deems a liability.” Ameel v. 
United States, 426 F.2d 1270 (6th Cir. 1970) 
 
“[Rosenman Court Chief Justice Felix Frankfurter says] "the tax obligation did 
not become defined until April 1938," id. 323 U.S. at 662 (emphasis added); that 
is to say, not until the assessment was made. The key here is that something, other 
than the mere remittance of money, must happen to define the amount of the 
obligation. That could be an official assessment by the IRS, or a tax return or 
other official document signed by the taxpayer which acknowledges the amount of 
the obligation.” Ewing v. United States, 711 F. Supp. 265 (W.D.N.C. 04/19/1989) 
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“...the Fifth and Eighth Circuits have held that Rosenman created a per se rule 
that whenever the taxpayer has somehow disputed liability for a deficiency, there 
can be no payment of taxes until there has been a formal assessment. United 
States v. Dubuque Packing Co., 233 F.2d 453 (8th Cir. 1956); Thomas v. 
Mercantile Nat'l Bank at Dallas, 204 F.2d 943 (5th Cir. 1953); Wiltgen v. United 
States, 813 F.Supp. 1387 (N.D.Iowa 1992); Estate of Goetz v. United States, 286 
F.Supp. 128 (W.D.Mo. 1968); see also Ford v. United States, 618 F.2d 357, 359-
61 (5th Cir. 1980) (questioning the wisdom of Mercantile Nat'l Bank but 
following it as circuit precedent); Schmidt v. Commissioner, 272 F.2d 423, 428 
(9th Cir. 1959) (discussing Mercantile Nat'l Bank favorably). The Mercantile 
Nat'l Bank court in particular emphasized the illogic any other result would work 
by allowing the statute of limitations on refund claims to run against the taxpayer 
before the tax- payer knew what to claim. 204 F.2d at 944.  

The Second, Third, Fourth, Sixth and Federal Circuits, on the other hand, have 
embraced a more open approach. Blatt v. United States, 34 F.3d 252 (4th Cir. 
1994); Cohen v. United States, 995 F.2d 205 (Fed. Cir. 1993); Ewing v. United 
States, 914 F.2d 499 (4th Cir. 1990), cert. denied, 500 U.S. 905 (1991); Ameel v. 
United States, 426 F.2d 1270 (6th Cir. 1970); Fortugno v. Commissioner, 353 
F.2d 429 (3d Cir. 1965), cert. dismissed, 385 U.S. 954 (1966); Charles Leich & 
Co. v. United States, 329 F.2d 649 (Ct.Cl. 1964); Hill v. United States, 263 F.2d 
885 (3d Cir. 1959); Rose v. United States, 256 F.2d 223 (3d Cir. 1958); Lewyt 
Corp. v. Commissioner, 215 F.2d 518 (2d Cir. 1954), aff'd in part, rev'd in part 
on other grounds, 349 U.S. 237 (1955); Crosby v. United States, ___ F.Supp. ___, 
75 A.F.T.R.2d 95-1718 (D.Vt. June 19, 1995). These courts have held that a 
remittance prior to a formal assessment may be a tax payment. Exactly when that 
happens depends on the circumstances of each case, the lack of an assessment 
being only one consideration among many. The cases suggest that a number of 
factors should play an important role besides the timing of the assessment, 
including the taxpayer's intent upon making the remittance, how the IRS treats 
the remittance upon receipt, and when the tax liability is defined. See Ewing, 
914 F.2d at 503; Ameel, 426 F.2d at 1273."  

We have not addressed the question raised by Rosenman and discussed in Rev. 
Proc. 84-58. Our decision in Plankinton v. United States, 267 F.2d 278 (7th Cir. 
1959), cited Dubuque Packing and Mercantile Nat'l Bank favorably, but the 
government had conceded the issue in Plankinton and agreed that remittances 
made prior to the defining of a liability were not tax payments. Id. at 280.”  
Moran v. United States, 63 F.3d 663, 666-667 (1995) (Emphasis added.) 

 
In the Moran case cited above, the 7th Circuit ruled that the amount paid in by the 

Morans-- who had filed returns declaring sufficient income for the paid-in amount to be 

equaled by their potential liability, but were merely arguing a timing issue-- DID 
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constitute a payment of tax, BECAUSE THEY SAID THAT IS WHAT THEY MEANT 

IT TO BE: “...here, the taxpayers clearly expressed a desire to have their remittances 

treated as payments.” 

At the same time, after its exhaustive review of existing case-law, the Court 

plainly observes that the courts at all levels are in universal agreement that even in the 

absence of a formal assessment, no amount paid-in or withheld can be considered a 

payment of tax except in accordance with a PREVIOUSLY “defined liability”, and not, 

in any case, when to take it so would be contrary to the express position of the filer. 

(Good scholarship calls for noting the existence of several cases, such as Ehle v. 

United States, 720 F.2d 1096 (9th Cir. 1983), Baral v. United States, 528 U.S. 431 (2000) 

and others in which withheld or paid-in amounts ARE deemed to be “payments of tax”-- 

BUT ONLY FOR PURPOSES OF THE LOOKBACK-TIMING PROVISIONS OF 26 

USC 6513 AND 6511.  As is noted in Baral: 

" Internal Revenue Code §6511(b)(2)(A) imposes a ceiling on the amount of 
credit or refund to which a taxpayer is entitled as compensation for an 
overpayment of tax: "[T]he amount of the credit or refund shall not exceed the 
portion of the tax paid within the period, immediately preceding the filing of the 
claim, equal to 3 years plus the period of any extension of time for filing the 
return." 26 U. S. C. §6511(b)(2)(A). We are called upon in this case to decide 
when two types of remittance are "paid" for purposes of this section: a 
remittance by a taxpayer of estimated income tax, and a remittance by a 
taxpayer's employer of withholding tax."  (Emphasis added.) 

 
and in Ehle: 
 

“Under 26 U.S.C. § 6511(b)(2)(A), Ehle may obtain by refund only those taxes 
paid within the three previous years. Under 26 U.S.C. § 6513(b)(1), any amount 
withheld from wages is deemed paid on the April 15th following the close of the 
tax year. Because Ehle's refund claim was filed more than three years after the 
amounts withheld in 1969-71 were deemed paid, the claim is barred by section 
6511(b)(2)(A).”  (Emphasis added.) 
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Such cases ARE NOT departures from Rosenman, and are clearly irrelevant to the instant 

action.) 

Plaintiff-Appellee produced no evidence whatsoever establishing that the 

amounts it refunded to Defendant-Appellants had been or should be considered to be 

“refunds of tax”-- erroneous or otherwise.  Nor is it capable of doing so in the face of 

Defendant-Appellants’ returns. 

On the contrary, Defendant-Appellants’ returns establish dispositively that the 

amounts refunded WERE NOT taxes, which fact is duly reflected in the official 

Department of Treasury Certificates of Assessment for the years in question (both sets of 

which documents were introduced into the proceedings before the District Court).  Thus, 

the provisions of 7405 do not avail Plaintiff-Appellee, and DO NOT and DID NOT 

confer standing on Plaintiff-Appellee or jurisdiction on the court. 

Nothing introduced by Plaintiff-Appellee throughout the proceedings, or 

considered by the court, changes the relevant facts.  Plaintiff-Appellee pointlessly implies 

that IF the existing facts were different-- specifically, IF Defendant-Appellants had for 

some reason filled out their tax returns as Plaintiff-Appellee would have preferred (and 

thus, contrary to Defendant-Appellants’ own knowledge and belief)-- THEN the refunds 

made COULD be characterized as having been “refunds of tax”; THEN Plaintiff-

Appellee COULD have legitimately brought suit; and THEN the Court COULD have 

legitimately entertained the action, and COULD have afforded Plaintiff-Appellee a 

remedy (and a remedy not involving the impossible, grossly unconstitutional, and plainly 

lawless mechanism of attempting to coerce dictated testimony from Defendant-

Appellants). 
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However, the existing facts are what they are, and Congress has said plainly that 

the court is barred from entertaining any flights of fancy in the face of Defendant-

Appellants’ returns.  Plaintiff-Appellee has no standing to bring this suit and is 

defying the plain words of the law by attempting to do so; the Court has no jurisdiction to 

entertain the suit in any case; and the Court has no jurisdiction to grant the relief sought 

by Plaintiff-Appellee. 

This suit was dead on arrival, and the District Court erred in not dismissing 

it immediately due to any one or more of the facts that the Court has been expressly 

denied subject-matter jurisdiction, Plaintiff-Appellee lacks standing to bring this 

action and is defying the law in attempting to do so, and Plaintiff-Appellee has failed 

to state a claim for which relief can be granted. 

 
3. THE DISTRICT COURT ERRED IN NOT DISMISSING THE COMPLAINT 
IMMEDIATELY UNDER THE PROVISIONS OF THE DECLARATORY ACT 

 
In addition to the District Court’s complete lack of jurisdiction for the reasons 

given above, injunctive and declaratory relief such as that sought by Plaintiff-Appellee, 

and ultimately ordered by the Court, has been explicitly removed from the Court’s 

jurisdiction: 

28 USC § 2201. Creation of remedy 
(a) In a case of actual controversy within its jurisdiction, except with respect to 
Federal taxes other than actions brought under section 7428 of the Internal 
Revenue Code of 1986,... ...any court of the United States, upon the filing of an 
appropriate pleading, may declare the rights and other legal relations of any 
interested party seeking such declaration, whether or not further relief is or could 
be sought. Any such declaration shall have the force and effect of a final judgment 
or decree and shall be reviewable as such.  (Emphasis added.) 
 

As is observed by the United States Supreme Court: 
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“In 1935, one year after the enactment of the Declaratory Judgment Act, 48 Stat. 
955, now 28 U.S.C. 2201-2202, Congress amended that Act to exclude suits "with 
respect to Federal taxes . . .,"...  Some have noted that the federal tax exception to 
the Declaratory Judgment Act may be more sweeping than the Anti-Injunction 
Act. E. g., E. Borchard, Declaratory Judgments 855 (2d ed. 1941); Bittker & 
Kaufman, supra, n. 6, at 58. See S. Rep. No. 1240, 74th Cong., 1st Sess., 11 
(1935). The Service [IRS] takes that position in this case, arguing that any suit 
for an injunction is also an action for a declaratory judgment and thus is 
barred by the literal terms of the Declaratory Judgment Act,...”  (Emphasis 
added.)  Bob Jones University v. Simon, 416 U.S. 725 (1974) 

 
Plaintiff-Appellee and the District Court have cited 26 USC 7402(a) as an authority for 

the Court’s jurisdiction to issue injunctions and so forth, but that authority is from a 

statute older than, and thus superseded by, the Declaratory Act, and is, in any event 

explicitly qualified, being confined to judgments and decrees both necessary and 

appropriate-- thus denying such authority for judgments and decrees unnecessary and/or 

inappropriate-- and then only for the purpose of the enforcement of the internal revenue 

laws.  Not only are no laws cited by either Plaintiff-Appellee in its complaint or the 

District Court in its ruling, the enforcement of which allegedly call for any action by the 

Court in regard to Defendant-Appellants, but those extensively cited by Defendant-

Appellants in their motions and filings to the District Court and to this Honorable Court 

here make perfectly clear that it is Plaintiff-Appellee in this case that is striving to evade 

the internal revenue laws, and is the only party against whom judgment or decree for their 

enforcement might be necessary and appropriate. 

 
4. THE DISTRICT COURT ERRED IN NOT DISMISSING THE COMPLAINT 
IMMEDIATELY DUE TO ITS LACK OF JURISDCITION TO MAKE 
DETERMINATIONS AND ASSESSMENTS OF INCOME TAX LIABILITY 
 

Even had the other relevant statutory specifications, other issues of jurisdiction, 

the entire body of competent evidence and all other factors in this case not precluded the 
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Court from allowing this “lawsuit” to proceed, and ruling as it has done, Congress has 

explicitly withheld from the District Court jurisdiction over the determination, 

assessment or adjudication of income tax liabilities.  That jurisdiction is exclusively 

reserved to the Secretary of the Treasury and/or the Tax Court, and is embodied in an 

elaborate, comprehensively specified series of required procedural steps beginning with 

those expressed at 26 USC § 6201. 

These procedures have, in fact, already been scrupulously followed in regard to 

the issue of Defendant-Appellants’ tax liabilities for the years 2002 and 2003, and have 

already properly resulted in the determination that they have no liabilities.  (The 

deliberately confusing character of its complaint and subsequent filings notwithstanding, 

Plaintiff-Appellee does not actually dispute this-- it simply doesn’t like the outcome of 

the proper application of the law.) Consequently, no issue exists for consideration by the 

Tax Court. 

However, even if Plaintiff-Appellee HAD had legitimate cause to seek 

adjudication in this regard, the law requires the completion of a series of procedural steps, 

and provides that jurisdiction for any such adjudication rests with Tax Court.  Not only is 

this a matter of explicit statutory specifications, but even were it only implicit, 

jurisdiction would still be clearly withheld from the District Court.  As the United States 

Supreme Court observes as recently as one month ago, 

“" 'a precisely drawn, detailed statute pre-empts more general remedies.' " EC 
Term of Years Trust v. United States, 550 U. S. ___, ___ (2007) (slip op., at 4) 
(quoting Brown v. GSA, 425 U. S. 820, 834 (1976)); see also Block v. North 
Dakota ex rel. Board of Univ. and School Lands, 461 U. S. 273, 284-286 (1983).” 
 
“Though Congress failed explicitly to define the Tax Court's jurisdiction as 
exclusive, it is quite plain that the terms of §6404(h)--a "precisely drawn, detailed 
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statute" filling a perceived hole in the law--control all requests for review of 
§6404(e)(1) decisions, including the forum for adjudication.” 
Hincks v. United States, 550 U.S. __ (2007) 
 
Thus, the District Court had, both at the time this complaint came before it and 

when it issued its eventual rulings, no authority to “adjudge and order” that Defendant-

Appellants are “indebted to Plaintiff-Appellee”, as it has presumed to do.  The fact that 

the District Court ultimately characterizes its ruling as being that Defendant-Appellants 

are “indebted” to Plaintiff-Appellee “for erroneous refunds” is a mere contrivance.  

Necessarily underlying such a conclusion is the making of a determination of liability and 

an assessment.  Neither is within the District Court’s authority. 

 
5. THE DISTRICT COURT ERRED IN NOT DISMISSING THE COMPLAINT 
IMMEDIATELY DUE TO PLAINTIFF-APPELLEE HAVING VIOLATED THE 
REQUIREMENTS OF EXECUTIVE ORDER NO. 12988(1)(a) 
 

Ex. Ord. No. 12988, Feb. 5, 1996, 61 F.R. 4729, clearly imposes requirements of 

prior notice and the conclusion of relevant administrative procedures before filing a 

complaint: 

Section 1. Guidelines to Promote Just and Efficient Government Civil Litigation. 
To promote the just and efficient resolution of civil claims, those Federal agencies 
and litigation counsel that conduct or otherwise participate in civil litigation on 
behalf of the United States Government in Federal court shall respect and adhere 
to the following guidelines during the conduct of such litigation:  
(a) Pre-filing Notice of a Complaint. No litigation counsel shall file a complaint 
initiating civil litigation without first making a reasonable effort to notify all 
disputants about the nature of the dispute and to attempt to achieve a 
settlement, or confirming that the referring agency that previously handled the 
dispute has made a reasonable effort to notify the disputants and to achieve a 
settlement or has used its conciliation processes.  (Emphasis added.) 
 

These requirements were violated in every particular by Plaintiff-Appellee, and 

Defendant-Appellants’ Motion to the District Court for More Definite Statement item 

16(b)-- seeking verifications regarding the authorization of this complaint which would 
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have provided a context for addressing this matter at the district court level-- were 

dismissed out-of-hand by the District Court. 

 
As was noted previously in the list of Issues on Appeal, 

 
Having improperly entertained the complaint despite its lack of jurisdiction (and despite 
the several other reasons for which the complaint should have immediately been 
dismissed), the District Court obliged Defendant-Appellants to bear the burden of 
responding to a series of filings by Plaintiff-Appellee and a magistrate for ten months 
before finally ruling for the first time on Defendant-Appellants’ initial Motions to 
Dismiss on various grounds.  AT THE VERY SAME MOMENT, the District Court 
granted Plaintiff-Appellee’s untimely Motion for Summary Judgment and issued its 
various other initial orders, judgments and rulings. 

 
In so doing, and/or in its final rulings, the District Court made at least the following series 
of errors even within the context attendant upon its erroneous assumption of jurisdiction: 
 
6. THE DISTRICT COURT ERRED IN MAKING, AND RELYING UPON, 
“FINDINGS OF FACT” NOT SUPPORTED BY ANY EVIDENCE IN THE 
RECORD AND NOT RELEVANT TO ITS SUBSEQUENT CONCLUSIONS AND 
DECISIONS 
 

The District Court has presumed to declare as a “finding of fact” that Defendant-

Appellant Peter Hendrickson was an “employee” of Personnel Management, Inc. during 

2002 and 2003, and received “wages” in various amounts; and that Defendant-Appellant 

Doreen Hendrickson received “non-employee compensation” from Una Dworkin during 

those years as well (all apparently meant by the Court to be taken as reflective, or within 

the context, of the conduct of taxable activities).  However, even if these things WERE 

true, in the face of the Defendant-Appellants’ tax returns the court would still lack 

jurisdiction for determining the amount of “income” received by Defendant-Appellants 

subject to assessment, or for assessing any tax-- in the absence of which assessment no 

amount can be deemed due and owing to Plaintiff-Appellee, and no relevant amount can 

be held to have been “paid in as tax” or, if refunded, to have constituted a “tax refund”.   
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Thus these “findings of fact” are irrelevant in remedying the jurisdictional failings of the 

complaint.  The official Department of Treasury Certificates of Assessment, which reflect 

the conclusions of the Department of Treasury upon due consideration of both the W-2s 

and 1099s made so much of by Plaintiff-Appellee and the District Court and the filings 

made by Defendant-Appellants, reflect the fact that the Plaintiff-Appellee’s own 

administrative agency agrees that what was “found” by the District Court is irrelevant. 

Further, even if what the District Court “found to be facts” WAS relevant, the 

District Court’s “findings” were made in the absence of ANY supporting competent 

evidence in the record, and in the face of explicit competent evidence to the contrary 

which is and was in the record.  This explicit contrary competent evidence includes the 

affidavit furnished to the Court with Defendant-Appellants’ initial Motions to Dismiss in 

response to the complaint; the affidavits Defendant-Appellants submitted to the District 

Court subsequently; and Defendant-Appellants tax return instruments (themselves sworn 

affidavits). 

 
Plaintiff-Appellee has never introduced any evidence of any kind even purporting 

to support its assertions (or the District Court’s “finding”) as to the receipts of Defendant-

Appellant Doreen Hendrickson.  Plaintiff-Appellee did eventually furnish the Court with 

an affidavit executed by one Kim Halbrook on May 10, 2006-- nearly a full month after 

the filing of its complaint (which is thus revealed to have been filed without even the 

least element of sincere good faith).  This affidavit makes assertions regarding 

Defendant-Appellant Peter Hendrickson of varying degrees of vagueness and irrelevancy, 

all of which are transparently not the actual words of Kim Halbrook herself, but were 

clearly drafted by Plaintiff-Appellee in the expectation that Ms. Halbrook would have no 
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understanding whatever of the legal import and implications of various terms used 

throughout, and would simply sign where indicated. 

Among other things, this affidavit contains statements about the content of the 

Forms W-2 on which Personnel Management, Inc. made allegations about the amount 

and legal character of payments made to Defendant-Appellant Peter Hendrickson during 

2002 and 2003.  The affidavit also contains the declaration that the copies of those 

documents attached to Halbrook’s declaration, and introduced into evidence thereby, are 

true copies.  Halbrook’s testimony as to what she read on file copies of documents upon 

which assertions made and affirmed by others were recorded constitutes the sole 

“evidence” upon which Plaintiff-Appellee rests its entire “claim”. 

However, Halbrook WAS NOT the individual with responsibility for the content 

of those forms, and does not even claim to be.  All Halbrook declares is that at the time 

she affixed her name to the affidavit hastily and belatedly fabricated by Plaintiff-Appellee 

upon its realization that it had filed a complaint but had forgotten to provide even the 

barest pretext for asserting a contractual nexus between itself and its targets-- or any other 

basis for its claim of a legal interest in Defendant-Appellants’ property-- she was “the 

Payroll/ Human Resources Manager” for Personnel Management, Inc..  Halbrook does 

not even claim to have been on staff at Personnel Management, Inc. during the periods 

with which these Forms W-2 are concerned, nor to having any personal knowledge of 

any kind as to the accuracy of the assertion made on those forms, or that of the records 

upon which those assertions are based. 

The individual who actually DID take legal responsibility for the content of the 

Forms W-2 on which allegations about the amount and legal character of payments made 
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to Peter E. Hendrickson has declared over his own signature on Defendant-Appellant 

Hendrickson’s request for W-2 accuracy (a copy of which is attached) that the Form W-2 

issued for 2002 CANNOT be considered to accurately reflect the payment of “wages” as 

defined in the law.  Defendant-Appellant Hendrickson’s request for accuracy regarding 

the W-2 created in regard to 2003 (copy attached) was similarly disregarded, although 

without a written declaration of the intention to do so. 

Further, the gratuitous assertions and “findings” of both Plaintiff-Appellee and the 

District Court as to the status of Defendant-Appellants as “employee”, in “employment” 

and recipients of “wages” or “non-employee compensation” (as relevantly meant in the 

context of the internal revenue laws) are made with what appears to be a careful and 

deliberate avoidance of discussion of the actual language of the statutes by which such 

determinations must be made.  Instead, all that is presented are brief, out-of-context 

quotes of mere dicta from a few court rulings which say nothing whatever that is relevant 

in this case.  For example, the District Court quotes the following from United States v. 

Latham, 754 F.2d 747, 750 (7th Cir. 1985): 

“contention that “under 26 U.S.C. § 3401(c) the category of ‘employee’ does not 
include privately employed wage earners is a preposterous reading of the 
statute.” 
 

Since this dicta DOES NOT assert that ALL WORKERS constitute “wage earners”, or 

that ALL WORKERS constitute “employees” under 26 USC § 3401(c), it says nothing at 

all, whether for purposes of this case or any other.  Similarly, Plaintiff-Appellee quotes 

(and the District Court references) Sullivan v. United States, 788 F .2d 813, 815 (1st Cir. 

1986), another case in which a vague, substance-less declaration as to what a statute 

DOESN’T mean is offered, with nothing said about what the statute DOES mean, or 
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declaring anything applicable to the instant case or to Defendant-Appellants.  The object 

of presenting this irrelevant dicta is to suggest to a gullible reader that a court actually 

HAS ruled that ALL workers are “employees” under 26 USC § 3401(c), or that ALL 

earnings are “wages”, when none has ever done so (nor could do so-- such contentions 

are a preposterous reading of the relevant statutes). 

Thus, the “findings” of the District Court, and related “conclusions”, ultimately 

are nothing more than the wholesale adoption of the incompetent and explicitly disputed 

allegations of Kim Halbrook (and those of no one, regarding Plaintiff-Appellee’s 

assertions concerning Defendant-Appellant Doreen Hendrickson). 

 
7. THE DISTRICT COURT HAS ISSUED SUMMARY JUDGMENT BASED ON 
IMPROPERLY CONSTRUING THE RECORD UNFAVORABLY AGAINST 
THE NON-MOVING PARTY, AND IN FAVOR OF THE MOVING PARTY. 

“Credibility determinations, the weighing of the evidence, and the drawing of 
legitimate inferences from the facts are jury functions, not those of a judge, 
whether he is ruling on a motion for summary judgment or for a directed verdict. 
The evidence of the nonmovant is to be believed, and all justifiable inferences 
are to be drawn in his favor. Adickes, 398 U.S., at 158 -159. Neither do we 
suggest that the trial courts should act other than with caution in granting 
summary judgment or that the trial court may not deny summary judgment in a 
case where there is reason to believe that the better course would be to proceed to 
a full trial. Kennedy v. Silas Mason Co., 334 U.S. 249 (1948)”  Anderson v. 
Liberty Lobby, INC., 477 U.S. 242 (1986)  (Emphasis added.) 
 
“[I]n ruling on a motion for summary judgment, the nonmoving party's evidence 
"is to be believed, and all justifiable inferences are to be drawn in [that party's] 
favor." Anderson , supra , at 255”  Hunt v. Cromartie, 526 U.S. 541 (1999)  
 
Defendant-Appellants have introduced into the record before the District Court  

repeated, competent and direct evidence that Defendant-Appellant Peter Hendrickson 

received no “wages” as defined at 26 USC 3401(a) and 26 USC 3121(a)  from Personnel 

Management, Inc. during 2002 and 2003, and that Defendant-Appellant Doreen 
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Hendrickson received no “non-employee compensation” from Una Dworkin (as that 

phrase is meant to be understood in the context of the internal revenue laws, the 

averments of Plaintiff-Appellee, and the District Court’s “findings” and “conclusions”).  

The District Court, in considering a Motion for Summary Judgment by Plaintiff-

Appellee, is obliged to believe that evidence, and draw all justifiable inferences from 

it in Defendant-Appellants’ favor. 

Obviously, had the District Court done as it is required to do, Plaintiff-Appellee’s 

Motion for Summary Judgment seeking a ruling to the effect that Defendant-Appellants 

are indebted to Plaintiff-Appellee for outstanding tax liabilities purportedly arising from 

Defendant-Appellants respective receipt of “wages” and “non-employee compensation” 

as described above, and seeking an injunction based on the assertion that Defendant-

Appellants testimony in this regard is wrong, CANNOT BE GRANTED, no matter what 

contrary evidence Plaintiff-Appellee purported to offer.  

In fact, Plaintiff-Appellee has produced NO EVIDENCE OF ANY KIND for the 

District Court to take cognizance of, in any case.  Instead, it has offered nothing but the 

previously discussed contrived affidavit of Kim Halbrook reporting what she claims to 

have seen on a document prepared by, and reflecting the assertions of, others.  Plaintiff-

Appellee did submit two additional “declarations”, but they are each even more 

meaningless than Halbrook’s, being nothing but speculations by a pair of IRS workers as 

to what MIGHT be their more definitive declarations IF things asserted on the documents 

Halbrook claims to have seen were to be substantiated. 
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That this nonsense should have been presented and relied upon is ludicrous.  That 

the District Court saw fit to treat it as dispositive-- even without consideration of the 

evidence introduced by Defendant-Appellants-- is incomprehensible, or shameful. 

 
“A central tenet of our republic--a characteristic that separates us from 
totalitarian regimes throughout the world--is that the government and private 
citizens resolve disputes on an equal playing field in the courts. When citizens 
face the government in the federal courts, the job of the judge is to apply the law, 
not to bolster the government’s case.”  Beaty v. United States, 937 F.2d 288 (6th 
Cir. 1991). 

 
8. THE DISTRICT COURT ERRED IN ALLOWING PLAINTIFF-APPELLEE 
TO LITIGATE AND TO SEEK REMEDIES BY REFERENCE OR IN REGARD 
TO THE CONTENT OF DEFENDANT-APPELLANT PETER HENDRICKSON’S 
BOOK, AND IN MAKING RELATED FINDINGS, CONCLUSIONS, RULINGS, 
ORDERS AND JUDGMENTS 
 

On three prior occasions, Plaintiff-Appellee has initiated actions against 

Defendant-Appellant Peter Hendrickson under the guise of accusations that the content of 

his book, ‘Cracking the Code- The Fascinating Truth About Taxation In America’ 

constituted a component of the “promotion of an abusive tax shelter” per the provisions 

of law expressed at 26 USC §6700.  The fundamental nature of the “promotion of an 

abusive tax shelter” is the furnishing of “false or fraudulent” material.  This is precisely 

the same gratuitous charge endlessly repeated against the book-- and Defendant-

Appellants’ tax-related testimony reflecting the contents of the book-- in Plaintiff-

Appellee’s complaint and subsequent filings; and which is similarly expressed by the 

District Court in its rulings.  Those rulings go so far as to attempt to dictate to Defendant-

Appellants that they never again reflect that content (or what Plaintiff-Appellee and the 

District Court carefully misrepresent as that content) in their tax-related testimony both in 

the past and in the future. 
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However, on each of the three prior occasions on which Plaintiff-Appellee 

initiated these earlier actions, it abandoned its efforts and moved the courts in which 

proceedings had commenced to dismiss the actions.  Consequently, under the provisions 

of the Federal Rules Of Civil Procedure, Rule 41(1)(ii), the issue of the “falseness and 

fraudulence” of the content of ‘Cracking the Code- The Fascinating Truth About 

Taxation In America’ must be considered to have already been adjudicated upon the 

merits against Plaintiff-Appellee’s position, and in favor of the book’s truthfulness and 

accuracy: 

Federal Rules Of Civil Procedure, Rule 41. Dismissal of Actions 
(a) Voluntary Dismissal: Effect Thereof.  

(1) By Plaintiff; by Stipulation. Subject to the provisions of Rule 23(e), of 
Rule 66, and of any statute of the United States, an action may be 
dismissed by the plaintiff without order of court 
(i) by filing a notice of dismissal at any time before service by the adverse 
party of an answer or of a motion for summary judgment, whichever first 
occurs, or 
(ii) by filing a stipulation of dismissal signed by all parties who have 
appeared in the action. Unless otherwise stated in the notice of dismissal 
or stipulation, the dismissal is without prejudice, except that a notice of 
dismissal operates as an adjudication upon the merits when filed by a 
plaintiff who has once dismissed in any court of the United States or of 
any state an action based on or including the same claim.  (Emphasis 
added.) 
 

Thus, Plaintiff-Appellee is barred from litigating based on the proposition that 

what is taught in the book is “false or fraudulent, and from including that proposition as 

an element of its arguments, claims or remedies, and the District Court is barred from 

considering such arguments, claims or remedies, and from making findings or 

conclusions, or issuing orders, rulings, injunctions or judgments, based upon that 

proposition.  (Copies of Plaintiff-Appellee’s motions and documents specifying the 

purpose of the referenced actions are attached.) 
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9. THE DISTRICT COURT ERRED IN ISSUING SUMMARY JUDGMENT IN A 
CASE WHICH, WERE IT NOT ENTIRELY OUTSIDE THE JURISDICTION OF 
THE COURT, WOULD BE ONE OF COMMON-LAW IN WHICH THE VALUE 
IN CONTROVERSY EXCEEDS TWENTY DOLLARS 
 

“In Suits at common law, where the value in controversy shall exceed twenty 
dollars, the right of trial by jury shall be preserved, and no fact tried by a jury, 
shall be otherwise re-examined in any Court of the United States, than according 
to the rules of the common law.” 
Seventh Article of Amendment, United States Constitution 

 
10. THE DISTRICT COURT ERRED IN ISSUING ORDERS OUTSIDE THE 
SCOPE OF ITS JURISDICTION, DIRECTLY PROHIBITED BY THE UNITED 
STATES CONSTITUTION, VIOLATIVE OF DUE PROCESS, AND UTTERLY 
ABHORRENT TO ALL STANDARDS OF DECENCY AND PROPRIETY 

 
“The information revealed in the preparation and filing of an income tax return 
is, for purposes of Fifth Amendment analysis, the testimony of a “witness,” as that 
term is used herein.” 
Garner v. United States, 424 U.S. 648 (1976) 
 
The injunctions issued by the District Court are contrary to the plain statutory 

specifications that the amount of income declared by a filer on his or her return “shall be 

received as the amount upon which the tax is to be assessed and collected.”  They are 

also plain violations of the principles of due process, the right to speech recognized in the 

First Amendment, and the right not to be compelled to be a witness against oneself, to 

which an obligation to testify contrary to one’s own knowledge and belief-- that is, to 

perjure oneself-- would plainly amount. 

It is self-evident that to dictate what cannot be said, as the District Court has 

presumed to do, is to dictate what must be said, or to impose silence.  It is not necessary 

to discuss Plaintiff-Appellee’s calculated mischaracterizations of what is said in 

Defendant-Appellant Peter Hendrickson’s book, or those of the District Court, or the 

pretensions of either in suggesting their possession of some mystic knowledge about the 
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underlying meaning of Defendant-Appellants’ tax return testimony in order to observe 

that no one on Earth has the lawful authority to dictate the content of the testimony of 

another under any circumstances, and not least when the purpose or effect of such 

dictation is forcing the victim to create a legal interest in his or her property on behalf of 

the dictator, and the legal abandonment of the victim’s own interest. 

If it could be held that any statute, doctrine or practice provides for such an 

injunction and coercion of testimony, that statute, doctrine or practice is plainly 

unconstitutional, and pernicious in the extreme: 

"If [a provision of the Constitution] will thwart the effectiveness of a system of 
law enforcement, then there is something very wrong with that system." United 
States Supreme Court, Escobedo v. Illinois 378 U.S. 478 (1964). 

 
Such efforts to dictate or control testimony also violate various federal criminal 

statutes regarding witness tampering and intimidation, as well as the fundamental 

principles of due process. 

 

Nor has anyone the authority to impose silence on anyone else-- and particularly 

not in the face of allegations concerning issues of property ownership and claims of right, 

such as those on the “information returns” made so much of by Plaintiff-Appellee and the 

District Court in this case, the consequence of which silence would be the compromise of 

the victim’s claims by default.  As the United States Supreme Court observes: 

"The right to be heard before being condemned to suffer grievous loss of any kind, 
even though it may not involve the stigma and hardships of a criminal conviction, 
is a principle basic to our society." United States Supreme Court, Joint Anti-
Fascist Comm. v. McGrath, 341 U.S. 123, 168 (1951) 
 
"...irrebuttable presumptions have long been disfavored under the Due Process 
Clauses of the Fifth and Fourteenth Amendments." 
Vlandis v. Kline, 412 U.S. 441 (1973) 

27 



 

 
"A fundamental requirement of due process is "the opportunity to be heard." 
Grannis v. Ordean, 234 U.S. 385, 394. It is an opportunity which must be granted 
at a meaningful time and in a meaningful manner."  
Armstrong v. Manzo, 380 U.S. 545 (1965) 
 
 The exchange of evidence by way of returns (information returns and 1040s, etc.) 

IS the "meaningful time and manner" involved in the income tax, so much so that a 

concrete penalty-- a $500 fine-- can be imposed on someone about whom an information 

return such as a W-2 or 1099 is created by someone else, should that person fail to file 

their own evidence in response. 

  The very fact that Plaintiff-Appellee has sought such an injunction dictating 

Defendant-Appellants’ future testimony, and a coerced change in testimony already 

made, is a plain acknowledgment that Plaintiff-Appellee has no legal basis for disputing 

the freely-made testimony on our returns.  The same plain truth is revealed by Plaintiff-

Appellee’s inability to carry its burden of proof throughout this contest, and its failure to 

even try to do so.  Plaintiff-Appellee CANNOT substantiate the allegations made on the 

“information returns” upon which it relies, and therefore seeks to prevent those 

allegations from being meaningfully answered. 

 

CONCLUSION 

Plaintiff-Appellee has utterly failed to demonstrate any claim to Defendant-

Appellants’ property, and in fact, all the meaningful and competent evidence in the 

record establishes that it has no such claim.  Plaintiff-Appellee’s effort to remedy this 

defect by having the District Court coerce Defendant-Appellants into creating and 

perfecting such a claim for Plaintiff-Appellee-- and the District Court’s cooperation in 
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that effort-- are flatly unconstitutional, as well as outside the jurisdiction of both by 

statute and by the most fundamental principle of due process, as well.  Every other aspect 

of Plaintiff-Appellee’s complaint suffers from the same jurisdictional defects as well; and 

the District Court’s entertaining of the complaint, and subsequent dispositions, 

incorporate and suffer from all the various errors detailed above and more. 

 

PRAYER 

WHEREFORE DEFENDANT-APPELLANTS PRAY THIS HONORABLE COURT: 

1. Vacate, reverse or otherwise undo all rulings, orders and judgments of the District 
Court. 

2. Dismiss Plaintiff-Appellee’s complaint with prejudice. 
3. Grant Defendant-Appellants such other relief, including the costs of this action, as 

is just and equitable. 
 
 
Dated this the 25th day of June, 2007. 

 
Respectfully submitted, 

 
 
       ______________________________ 

Peter Eric Hendrickson 
 
 
______________________________ 
Doreen M. Hendrickson 

 
 
Attachments: 
 
Defendant-Appellant Peter Hendrickson’s written requests for accurate Forms W-2 for 
the years 2002 and 2003 
 
Plaintiff-Appellee’s Stipulations of Dismissal in previous actions based on or including 
the claims involved in the instant case and related documents 
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STATEMENT REGARDING ORAL ARGUMENT 

Defendant-Appellants respectfully request oral arguments in this matter. 
 

 
REGARDING REFERENTS AND LABELS AS USED HEREIN 

References herein to “rogue agency”, “the IRS”, “the executive”, “Plaintiff” and others 

obvious by context all refer to Plaintiff-Appellee.  “We”, “our”, “Hendricksons”, and so 

forth refer to Defendant-Appellants. 

 
SUMMARY OF CASE 

Senator Danaher: "Of course, you withhold not only from taxpayers but 
nontaxpayers." 
 
Mr. Hardy: "Yes." 
 
... 
 
Senator Danaher: "I have only one other thought on that point. In the event of 
withholding from the owner of stock and no taxes due ultimately, where does he 
get his refund?" 
 
Mr. Friedman: "You're thinking of a corporation or an individual?" 
 
Senator Danaher: "I am talking about an individual." 
 
Mr. Friedman: "An individual will file an income tax return, and that income tax 
return will constitute an automatic claim for refund.” 
 
From hearing on withholding provisions of 1942 Revenue Act before 
subcommittee of Committee on Finance, US Senate, during 77th Congress, 
Second Session, August 21, 22, 1942.  Connecticut Senator John A. Danaher and 
testifying witnesses Charles O. Hardy, Brookings Institution, and Milton 
Friedman, Treasury Department Division of Tax Research. 
  

*** 
 

Q.  How many legs does a dog have, if you call his tail a leg? 
A.  Four.  Calling a tail “a leg” doesn’t make it one. 

 
*** 
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The IRS alleges we paid certain amounts as taxes during 2002 and 2003, which, it 

further alleges, were subsequently refunded “erroneously”.  Plaintiff asserted standing to 

bring suit for “recovery” of these amounts based on these allegations, and provisions of 

law reflected at 26 USC 7405, at which only authority for suits to recover an 

(erroneously) issued refund of tax is provided. 

There are necessary, inescapable precursor elements which must be established 

BEFORE such allegations can even possibly be true (that is, before Plaintiff can have 

standing to file a complaint, much less sustain its claims).  At minimum, these include: 

• that we received proceeds (in amounts above statutory exemptions) from 

conducting taxable activities of some kind during 2002 and 2003, and that 

those proceeds, or that conduct, are in fact taxed by law (else no liability 

can exist or be defined under any circumstances); 

• that tax liabilities for those years have (and had) actually been legally 

defined (else no tax is, or was, owed, and no amount can have been paid in 

as tax and then refunded, erroneously or otherwise); 

• that if, in fact, proceeds of sufficient magnitude from the conduct of 

taxable activities were received, and tax liabilities have (and had) been 

defined, those liabilities have (and had) not been satisfied exclusive of the 

amounts returned to us.  

To hold that these elements are not precursors, but can await proof offered as a 

suit proceeds is to render the law reflected at 26 USC 7405, providing for suit to recover 

“refunds of tax” “erroneously made”, utterly meaningless.  Both that a return of 

Case No. 07-1510                                                                                                             2 
 



 

deposited property is a “refund of tax” and is “erroneous” necessarily presuppose, and 

rely upon, establishment of these precursor elements. 

Further (and in any event), absent established existing liabilities-- which require 

prior establishment of actual conduct of taxable activity (as measured by dollars received 

thereby-- hereinafter referred to as “income”), and in excess of statutory exemption 

amounts-- Plaintiff simply has no claim to pursue.  Thus, even without regard to 7405’s 

limitations, Plaintiff bears the burden of proving every one of these elements. 

Further still, since Congress has directly provided that the “income” amount 

reported by a filer on his annual return shall be received as the amount upon which the 

tax is to be assessed and collected, Plaintiff also bears the burden of proving how and 

why that explicit prescription (for which no exceptions are provided in the law) can be 

disregarded.  THIS burden must be met before Plaintiff can establish that it even 

theoretically could have a claim to pursue, and that the courts could have relevant 

jurisdiction. 

Plaintiff has met none of these burdens.  This failure was made clear in 

proceedings before the District Court, which nonetheless simply waived Plaintiff’s 

burdens and decreed that upon its mere claim, Plaintiff is awarded ownership of our 

property.  The District Court even commanded us to testify to the validity of Plaintiff’s 

claim. 

Unable (and never obliged) to present a real case, Plaintiff has never bothered to 

try to do so, and still does not.  Instead, Plaintiff has danced from contention to 

contention, from one fanciful sophistry to the next vague implication, with each 

“argument” littered with incomplete scraps of statutes carefully selected to mislead (such 
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as its carefully incomplete presentation of the definition of “wages” for purposes of FICA 

taxes on page 27 of its brief-- see the attached Memorandum of Law for the entire 

definition), and numerous case citations furnishing an appearance of substance to its 

filings, but which are actually entirely inapposite, irrelevant, or stand against Plaintiff’s 

“arguments” when read through. 

For instance, on page 30 of its brief Plaintiff declares that we “...never disputed 

that the amounts paid to them were to compensate them for services they performed...”  

This sly, compound misrepresentation not only seeks to dance around the insufficiency of 

Plaintiff’s evidence that we received “wages” and “self-employment income” (now 

Plaintiff speaks merely of “amounts paid”), but also suggests that we must not only 

dispute what Plaintiff actually DID allege in its complaint and motion for Summary 

Judgment, but dispute what it did not, or bear some burden of proving we DIDN’T 

receive “income”, in order for Plaintiff to not be simply handed title to our property by 

the Court. 

Plaintiff plays this game promiscuously, morphing “wages” into “taxable 

compensation” (which then morphs yet again into mere “earnings” in the very same 

sentence in at least one place, on page 24 of its brief).  Later (again on page 30)-- while 

carefully and tellingly avoiding a positive declaration of its own as to the taxability of 

anything-- Plaintiff says, “Their argument that this compensation (the existence of which  

Plaintiff has still never established...) is not taxable because it was privately earned has 

been soundly rejected.” 
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Wrong.  We haven’t made ANY argument regarding the taxability of 

ANYTHING in these proceedings, BECAUSE WE DON’T HAVE TO.  We don’t have 

to prove or argue ANYTHING in this affair.  Plaintiff bears EVERY burden of proof.  

In any event, Plaintiff promptly backtracks with a recitation of its favorite vague 

definitions-related-non-statement of the Latham Court that “[argument] that under 26 

USC §3401(c) the category of ‘employee’ does not include privately employed wage 

earners is a preposterous reading of the statute” (which, however awkwardly expressed, 

DOES NOT say the category of ‘employee’ under 26 USC §3401(c) INCLUDES ALL 

WORKERS-- which it doesn’t, or “employee” wouldn’t have a definition provided, as 

any freshman law school student understands-- and which doesn’t even clarify what is 

meant by “privately employed wage earners”, a “depends-on-what-the-meaning-of-“is”-is 

escape hatch big enough to navigate a bound edition of the tax code through).  (The 

attached Memorandum of Law addresses the meaning of the term “includes”, 

misunderstanding of which led to the Latham pretzel.) 

Plaintiff then lists other cases notable only for the fact that not one of them flatly 

says, “All earnings of anyone are taxable” (or anything remotely like it), finally 

reversing itself entirely by declaring our never-made “argument that their earnings are 

not taxable as “wages”” to be “frivolous”!  Thus, Plaintiff inescapably acknowledges 

what it is struggling to obscure. 

 
The fact is, throughout hundreds of pages of briefs and other filings in this case, 

Plaintiff, a massively funded, massively staffed organization which views this matter as: 

“...hav[ing] significant administrative importance to the enforcement of the 
internal revenue laws, [which] has been designated within the Department of 
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Justice, Tax Division, as a high priority case” “requir[ing] greater than average 
time and attention” and “an extra level of review within the Tax Division.” 
 

according to its motion to this Court for extended briefing time, has NOT ONCE quoted a 

single ruling or statute which declares that all earnings, or all receipts, or all “amounts 

paid” are “wages”, or “income”, or are taxable-- thus effectively conceding that this is not 

true.  Knowing the falseness of this proposition hasn’t stopped Plaintiff, of course, which 

should, by itself, cause this case to be dismissed with prejudice, if not with severe 

sanctions for being the utterly frivolous and vexatious action that it clearly is. 

When Plaintiff isn’t ducking and weaving, it merely lies.  For example, on Page 

23 of its brief,  Plaintiff asserts that “First, it is not disputed by taxpayers that, on their 

2002 and 2003 tax returns, they claimed refund of the taxes withheld...”  This assertion is 

breathtakingly mendacious  The very opening line in our Reply to Plaintiff’s motion for 

summary judgment is: 

“NO TAX WAS DUE, NO TAX WAS REFUNDED, THUS PLAINTIFF HAS 
NO STANDING TO BE MAINTAINING THIS “SUIT”! 

 
We testified by affidavit that: 

“As a result of this process, our 1040s constituted claims for the return (refund) 
of the property which had been diverted to the keeping of the United States...” 
 

and that: 

“No federal income tax was or is due and owing from Doreen M. 
Hendrickson/[Peter E. Hendrickson] or myself for the years 2002 and 2003 
except as is indicated on the tax returns she and I filed for those years. 

 
Our sworn tax returns for 2002 and 2003, also included as affidavits with our reply to 

Plaintiff’s motion, declare that no “income” was received and no tax is due.  Thus, 

nothing was “paid in as tax”, and calling a tail a leg doesn’t make it one. 
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Plaintiff has included this particular lie due to its unavoidable acknowledgment of 

the fact that the authority to sue reflected at 26 USC 7405 extends ONLY to suits 

pursuing erroneous REFUNDS OF TAX.  By this lie, Plaintiff hopes to mislead this 

Honorable Court into imagining that everyone agrees that the property returned to us 

legally qualified as a “tax refund”, and therefore this suit was authorized.  Nothing could 

be further from the truth. 

(At the same time, Plaintiff repeatedly quotes a sloppy, misleading “three-part 

test” of elements required for a 7405 lawsuit, the first of which ambiguously reads, “(1) 

that a refund of a sum certain was made to the taxpayer.” Obviously, this element should 

read, “(1) that a tax refund of a sum certain was made to the Defendant.”-- who may or 

may not be a “taxpayer” of course-- even “taxpayers” can get refunds that are not “of 

tax”.) 

 
REGARDING PLAINTIFF’S SPECIFIC FAILURES IN EARLIER 

PROCEEDINGS AND ITS BRIEF TO THIS COURT 
 

PLAINTIFF HAS FAILED TO OVERCOME ITS JURISDICTIONAL INFIRMITIES 

1.  As we have clearly and repeatedly pointed out throughout all proceedings in 

this case, the relevant law provides that: 

“And be it further enacted,…that any party, in his or her own behalf,…shall be 
permitted to declare, under oath or affirmation, the form and manner of which 
shall be prescribed by the Commissioner of Internal Revenue,... ...the amount of 
his or her annual income,… liable to be assessed,… and the same so declared 
shall be received as the sum upon which duties are to be assessed and 
collected.” Section 93 of The Revenue Act of 1862 (Emphasis added) 
 
 Plaintiff bears the burden of proving the existence of a statute contradicting this 

explicit specification in order to even begin to overcome its other jurisdictional and 

evidentiary infirmities.  “Shall be received” means shall be received.  It means that no 
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one-- no agency, no party, and no court-- has the latitude or jurisdiction to declare that a 

tax shall be assessed and collected from the filer other than according to what has been so 

declared.  No volume, or creative selection, of case citations-- regardless of their content, 

or what they may appear (or can be construed or tortured) to suggest or imply-- are 

relevant to this burden in the absence of such a contrary statute. 

"When the words of a statute are unambiguous, the first canon of statutory 
construction [that courts must presume that a legislature says in a statute what it 
means and means in a statute what it says there] is also the last, and judicial 
inquiry is complete."  U.S. Supreme Court, Connecticut National Bank v. 
Germain, 503 US 249 (1992) 
 
Plaintiff has not even alleged the existence of any such statute.  Instead, it has 

sought to evade this insurmountable statutory obstacle to its case by simply acting as 

though it does not exist, leapfrogging in its filings and motions throughout this affair to a 

bewildering and mendacious confusion of constantly shifting nonsense, frequently self-

contradictory and all inapposite in light of both Plaintiff’s ongoing failure to overcome its 

obligation to receive our 1040 testimony as dispositive, and its additional complete 

failure to prove its core allegation that we received “income” upon which any tax liability 

can have arisen.  Plaintiff has thus tacitly admitted that there is no such contrary statute, 

and its action (which is thereby revealed as frivolous and vexatious, and brought in gross 

bad faith) must be dismissed for that reason alone. 

Frankly, even if Plaintiff HAD proposed a statute purportedly contradicting 

section 93 quoted above, it would not have mattered.  As the U.S. Supreme Court has 

unambiguously declared, in regard to ambiguity in tax law, 

“In case of doubt they are construed most strongly against the government, and in 
favor of the citizen.”  U.S. Supreme Court, Gould v. Gould, 245 US 151 (1917) 
 

But again, Plaintiff has proposed the existence of no such statute. 
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2. Even were our sworn return testimony NOT pre-emptively dispositive as a 

matter of law, Plaintiff would nonetheless be obliged to somehow prove, not merely 

allege, that we received “income”-- that is, payments specifically subject to tax (and in 

sufficient amounts to create liabilities)-- in the face of our explicit testimony to the 

contrary.  Plaintiff would also be obliged to prove that corresponding liabilities had 

actually been defined, in order to satisfy the jurisdictional gatekeeping provisions of 26 

USC 7405, something it is simply incapable of doing (particularly in the face of our 

returns), and has not done. 

Although the fact doubtless sticks tightly in Plaintiff’s craw, it is worth noting that 

this obligation emphasizes, partakes of, and is in complete harmony with, the dispositive 

character of the 1040 discussed above which Plaintiff strenuously seeks to evade.  This 

simple legal reality has been explicitly recognized by the U.S. Supreme Court, the 2nd, 

3rd, 4th, 5th, 6th, 7th and 8th Circuit Courts, and innumerable District Courts, 

unambiguous rulings in regard to which are extensively cited, quoted, and discussed in 

our Opening Brief at pp. 9 - 13.  Briefly stated, Plaintiff can only bring an action under 

7405 in regard to a refund of tax.  That any refund was in fact a refund of tax, and not 

simply the refund of deposited funds in connection with which no outstanding liability 

has come to be defined, must therefore be established before such a suit can be 

entertained.  As this Court points out in Ameel v. United States, 426 F.2d 1270 (6th Cir. 

1970), a remittance that does not satisfy an asserted tax liability should not be treated as 

the ´payment' of a tax;” (emphasis added). 

Tax liabilities are “asserted” by the formal application of the rate of tax to the 

“income” shown on a filer’s return, whether directly by the filer upon the instrument 
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itself, or through assessment by the Secretary of taxes “as to which returns or lists are 

made under this title” 26 USC §6201(a)(1). 

“The key here is that something, other than the mere remittance of money, must 
happen to define the amount of the obligation. That could be an official 
assessment by the IRS, or a tax return or other official document signed by the 
taxpayer which acknowledges the amount of the obligation.” Ewing v. United 
States, 711 F. Supp. 265 (W.D.N.C. 04/19/1989) 
 
“It is the view of the Court that the transfers of money made by the taxpayer in 
the instant case did not have the status of 'payment' until the tax deficiencies were 
formally assessed by the Commissioner.” United States v. Dubuque Packing Co., 
233 F.2d 453 (8th Cir. 1956) 
 
The limited authority of “the Secretary” to make returns himself is extensively 

laid out in our opening brief at pp. 3 - 6, and a “deficiency” is nothing more than the 

difference between the amount by which the tax actually imposed per several specific 

statutes upon the gross “income” declared by the filer, accurately calculated, exceeds the 

tax  inaccurately calculated and shown upon his or her return: 

Sec. 6211. - Definition of a deficiency  
(a) In general  
For purposes of this title in the case of income, estate, and gift taxes imposed by 
subtitles A and B and excise taxes imposed by chapters 41, 42, 43, and 44 the 
term ''deficiency'' means the amount by which the tax imposed by subtitle A or B, 
or chapter 41, 42, 43, or 44 exceeds the excess of - 
(1)   the sum of  
(A)   the amount shown as the tax by the taxpayer upon his return, if a return was 
made by the taxpayer and an amount was shown as the tax by the taxpayer 
thereon, plus  
(B)   the amounts previously assessed (or collected without assessment) as a 
deficiency, over -  
(2)   the amount of rebates, as defined in subsection (b)(2), made. 
 

The Secretary is authorized to determine the proper amount of tax, not the starting 

quantity of “income” to be taxed (which is self-evident since “the Secretary” is incapable 

of subscribing a sworn return as to that latter figure...).   Plaintiff acknowledges this 

reality when, in a rhetorical reference to the limitations of “deficiency” assessment 
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procedures on page 35 of its brief it uses the careful language, “A tax deficiency resulting 

from the underreporting of income tax on a return...” (emphasis added).  Note that 

Plaintiff doesn’t suggest that “deficiency procedures” can comprehend addressing an 

asserted “underreporting of INCOME”, but only an underreporting “OF INCOME 

TAX”.  Plaintiff fully understands its limitations in this regard. 

Thus, it is ultimately the declaration on a 1040 that establishes what liability can 

be defined.  When less than the exemption amount of “income” is declared on a sworn 

return, no liability can be defined (since the tax due will be $0), and thus the provisions 

of 7405 clearly emphasize, and harmonize with, the dispositive character of a filed return 

as provided for in section 93 of the 1862 act.  It is important to keep in mind that this 

isn’t a situation where Plaintiff has sent out some of its own property which it has since 

decided was sent out in error, and wishes to reclaim.  The money returned belongs to us, 

unless and until we abandon our claim, and legitimize the claim of another.  When a 

refund has been claimed or issued, the government’s right to challenge or refuse the 

claim, or to subsequently attempt to recover an issued refund, must be based on an 

established and legitimate claim of its own to the property in question. 

 
Plaintiff seeks to evade these straightforward legal realities in several ways.  For 

instance, it presents a sonorous declaration, and tedious argument, that, “liability arises 

as a consequence of realizing income” (Plaintiff’s brief pp. 35 et seq.).  But, of course, 

such “arisings” are nothing but theoretical fog unless and until the alleged liability is 

written down (and sworn to) by someone.  Plaintiff should save this nonsense for its next 

late-night lawschool-dormitory bull session. 
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Furthermore, proving that we “realized income” during the years in question 

(other than as declared on our returns) is, of course, something that Plaintiff has never 

done.  (Nor could ever do, since it is simply not true.) 

 
Plaintiff scrambles next to grossly misrepresenting the substance of the Rosenman 

ruling as being nothing more than a characterization of paid-in funds as deposits for 

purposes of 26 USC §6511(a).  Perhaps Plaintiff missed the portion of that ruling which 

observes that, 

“where taxpayers have sued for interest... ...the Government has insisted that the 
arrangement was merely a 'deposit' and not a 'payment'...  If it is not payment in 
order to relieve the Government from paying interest... ...it cannot be payment to 
bar suit by the taxpayer for its illegal retention. It will not do to treat the same 
transaction as payment and not as payment, whichever favors the Government.” 
 
 
Plaintiff then shamelessly avers that, “It is worth noting in this regard that the no-

payment-prior-to-assessment argument [of Rosenman] has been squarely rejected,” and 

cites Baral v. United States, 528 U.S. 431, a case distinguished from Rosenman and its 

progeny by actually being exclusively and explicitly about only the provisions of 6511 

(We are called upon in this case to decide when two types of remittance are "paid" for 

purposes of this section”)!  (See page 12 of our Opening Brief for a more extensive 

quotation and discussion of Baral.)   As is shown, unlike Baral, Rosenman is a broad (and 

common-sense) ruling, endorsed and re-iterated by an army of other courts (see our brief 

pp. 9 - 13). 

Plaintiff concludes its attempt to evade the realities of 7405 with an irrelevant 

observation (on page 37 of its brief) to the effect that courts have held that, 

 “where the IRS determines after year end that it has assessed too little tax 
because of incorrect information supplied on a taxpayer’s return, with the result 
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that withholdings were improperly refunded and a tax “deficiency” exists... ...the 
Government has the option of immediately pursuing recovery in an erroneous-
refund suit...” 
 

 followed by the citation of several cases.  It winds up this strawman ploy by declaring 

that, 

“Thus, the Government’s authority under IRC § 7405 to bring an action in 
federal district court to recover an erroneous refund of tax is not limited to 
actions seeking recovery of previously assessed taxes.” 
 

and that we are wrong in asserting that, “only the Tax Court has potential jurisdiction in 

this situation”.  As we have demonstrated above, the “determinations” within the 

authority of the IRS do not extend to the gross amount of “income” upon which the tax is 

to be calculated, and in any event, absent a defined liability (whether Plaintiff calls it an 

“assessment”, a “tail” or otherwise), no refund can qualify as having been a refund of tax. 

The inapposite character of Plaintiff’s cited cases reflect these realities.  For 

instance, Plaintiff cites Beer v. Commissioner, (6th Cir. 1984).  Why? 

Beer had declared “income” well over the exemption amount on his returns.  He 

then failed to accurately apply the rate of tax to that acknowledged “income”, resulting in 

a much smaller tax figure than the return-defined liability, and claimed a refund of 

withheld property accordingly.  The IRS undertook deficiency assessment proceedings to 

recover so much of the refund as an accurate application of the rate of tax to Beer’s 

avowed “income” receipts indicated. 

7405 only enters this story because Beer tried to argue that a 7405 suit (for which 

it was too late), rather than the deficiency procedure, was the Commissioner’s only legal 

option for recovering the erroneous refund.  This ruling is irrelevant to the issue of the 

legitimacy of a suit under 7405 where there is no defined liability.  
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Plaintiff then cites United States v. Farley (3d. Cir. 2000).  Why?  The Farleys did 

not argue that the refund in question in this case was not a refund of tax, only that it was 

not refunded in error. 

Plaintiff goes on to cite Singleton v. United States, (4th Cir. 1997).  Why?  

Singleton is the plaintiff-- obviously the authority to sue under 7405 is not an issue in this 

case.  Instead, as the Court explains in its ruling,  

“The issue on appeal is whether the IRS was required by statute to issue a notice 
of deficiency to the Singletons prior to making its 1991 supplemental 
assessment.” 

and 

“the government explains that no notice of deficiency was required because, by 
definition, no deficiency existed.” 
 

The only mention of 7405 in this ruling is the following rumination: 

“If, on the other hand, the taxpayer`s reported liability is less than the amount 
paid to the Treasury, the IRS will issue a refund. [Citation omitted] Occasionally, 
the IRS makes mistakes... ...miscalculating the refund or by issuing the refund 
check twice.  In these cases, the IRS can reclaim the erroneous refund in one of 
two ways. First, the IRS can bring an erroneous refund suit under 26 U.S.C. §  
7405, within two years after the refund was made.” 
 

Thus, even this mere dicta only concerns refunds made in which the IRS made a math 

error or issued duplicate checks, and has nothing to do with the issue of suing under 7405 

in the absence of a defined liability. 

 
Are these cases cited as a joke?  Sadly, they are not.  Instead, they are cited in a 

plain effort to defraud this Honorable Court, because Plaintiff can find no actual support 

for its absurd, inherently corrupt arguments and claims. 

 
3. Just as it has no answer to the dispositve nature of a sworn 1040 (and offers 

none, thus conceding this case right there) or to its inability to demonstrate that a return 
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of deposited property qualifies as a “refund of tax” (much less an “erroneous” one) in the 

absence of a defined liability, Plaintiff has no answer to our jurisdictional challenge under 

the Declaratory Act.  So, it hazards none-- but instead tries to call a tail a leg with the 

ridiculous declaration on page 38 of its reply brief  that, 

“The Government here did not seek or receive a declaratory judgment; rather, it 
obtained a money judgment in the amount of the erroneous refund, plus interest, 
and an injunction...” 
 
It is hard to imagine a more clear-cut example of declaring the rights and other 

legal relations of parties than declaring that one party has engaged in conduct by which 

he has become indebted to the other, and is presently so indebted; or that one party is 

under a legal obligation to testify to the other party’s benefit on sworn instruments; such 

as has been done by the District Court in the instant action.  Indeed, as is observed by the 

Supreme Court and by Plaintiff as well, when its purposes are served by accuracy rather 

than mendacity (our Opening Brief, page 15), injunctions are inherently declarations of 

rights and legal relations.  After all, whence comes the authority to command or prohibit 

an act, other than as a consequence of one of the two party’s rights, or an established 

legal relationship between them? 

 
4. Again, having no answer to our observation that Congress has exclusively 

vested Tax Court with what limited jurisdiction exists for adjudicating “determinations” 

and assessments (our brief, pages 15 - 17), Plaintiff simply stands silent and concedes the 

error (and the case). 

 
5. Plaintiff has “responded” to our observation (on pages 17 - 18 of our brief) of 

District Court error in regard to Executive Order no. 12988(1)(a) by declaring the order 

Case No. 07-1510                                                                                                             15 
 



 

to be mere empty rhetoric (page 39 of Plaintiff’s brief).  This insult to Plaintiff’s own 

branch of government is an effort to evade the substance of our observation, which is that 

by law, the Department of Justice can only commence an action in accordance with 

specific authorizations and procedural steps (the very first of which should have been 

notifying us of its alleged claims to our property long before initiating a lawsuit...). 

Among those required authorizations is one from the Secretary of the Treasury 

(which is NOT mere empty rhetoric, and which necessarily presumes the existence of a 

defined liability): 

26 USC 7401 Authorization 
No civil action for the collection or recovery of taxes, or of any fine, penalty, or 
forfeiture, shall be commenced unless the Secretary authorizes or sanctions the 
proceedings and the Attorney General or his delegate directs that the action be 
commenced. 
 

Our citation of Ex. Ord. No. 12988 is not to suggest that its casual violation by Plaintiff is 

itself actionable (nor are we aware of any suit we have commenced against anyone in this 

regard, leaving us wondering what might be Plaintiff’s point in citing section 7 of the 

order...).  Rather, our point is that the District Court’s failure to enforce our motion for a 

more definite statement in regard to this authorization-- filed immediately upon being 

served with Plaintiff’s “complaint” and demanding written proof of these required 

authorizations-- constitutes an abandonment of its responsibility to hold Plaintiff to the 

order’s requirements. 

It is self-evident that this statutory requirement is not met by the mere fact that the 

DOJ has brought suit, or that the action relates to the Department of Treasury.  Were 

these sufficient, the statutory provision would be absurdly superfluous.  These 

authorizations must be positively expressed, and they form an element of the 
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jurisdictional legitimacy of this action-- in part due to the requirements of Ex. Ord. No. 

12988. 

Further, in failing to require these proofs of Plaintiff, the District Court 

demonstrates a profound improper bias in favor of Plaintiff-- whose mere unsworn (and 

challenged) averments in its complaint are being taken as evidence.  The District Court’s 

demonstrated bias, and related failures, are egregious reversible errors. 

 
6. As is extensively discussed in our Reply to Response to Motion (R. 8), our 

Response to Motion for Summary Judgment (R. 13), our Objection to Report and 

Recommendation (R. 19), our Motion for Reconsideration (R. 27) and our brief to this 

Court, Plaintiff has introduced into the record a single piece of “evidence” upon which it 

rests its entire case: the “Declaration of Kim Halbrook”.  We have pointed out that 

Halbrook is not personally competent to testify to anything regarding the years involved 

in Plaintiff’s “complaint” due to not even being present at Personnel Management for the 

entire time; nor in a position to have relevant knowledge, once there. 

Plaintiff now bizarrely attempts to evade this fact, claiming, on page 34 of its 

brief, that, 

“Halbrook, however, declared that she was the payroll manager at PM during 
relevant times...” 
 

No, she didn’t, actually... 

Halbrook actually declares nothing more than that, “I am the payroll/Human 

Resources Manager...” (R. 9, Declaration of Kim Halbrook) (emphasis added).  At no 

point does she contend that she was at PM in any capacity whatever during 2002 and 

2003.  On the basis of our own memory, corroborated by inquiries made since the 
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initiation of this “lawsuit”, we believe that Halbrook did not begin working at PM until 

well into 2002, and then as a mere intern in the payroll department.  Thus, Plaintiff’s 

contention that Halbrook has “personal knowledge” of anything relevant to this case is 

flatly wrong. 

Furthermore, even aside from Halbrook’s incompetence to testify, all that she 

purports to offer that might otherwise have been relevant to the instant case amounts to 

mere legal conclusions, even if (indeed, particularly if) she is understood to use the 

statutorily-defined terms “wages”, “employee” in her “declaration”.  Thus, Halbrook’s 

“testimony” fails to meet the standards of FRCP 56.  (If she is not using the statutory 

terms, then her “declaration” hasn’t even a pretense of relevance to Plaintiff’s case). 

The “declarations” of Shauna Henline and “Terri Grant” as to anything related to 

Hendrickson-- including anything concerning any alleged payments to him and any 

conclusions related to either subject, such as conclusions about what should or should not 

have appeared on any forms, and so forth-- are of even less legitimacy (as extensively 

observed in our Response to Motion (R. 13).  Not only would all such also be nothing 

more than legal conclusions at best, but Henline and “Grant” have no competent 

knowledge of anything related to these subjects.  Every single word of either of these two 

declarants is legally prefaced by the phrase, “Halbrook (or somebody else) says “___”; if 

this is true, then I conclude that...” 

Plaintiff knows this, of course; its presentation of the “testimony” of these two is 

for no purpose but to confuse the Courts as part of its ongoing bad faith in initiating and 

maintaining this frivolous and vexatious action.  Indeed, “Grant” carefully declares that 

her “report” doesn’t “constitute a formal audit or examination” (R. 9, Declaration of 
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“Terri Grant”, page 2; R. 13 pp. 6 - 7).  In other words, a “declaration” that would under 

any circumstances be nothing more than legal conclusions about matters of which she has 

no personal knowledge whatever isn’t even alleged to be anything more than vague 

speculations!  

One wonders if Plaintiff’s learned counselors would take the same view of 

Kin Halbrook’s infallibility were she to create, or testify about, W-2s alleging 

payments of “wages” to each of them, upon which taxes are alleged to be due and 

owing.  Would they conclude that it must be true, and that related calculations by 

Shauna Henline and Terri Grant regarding resultant liabilities must also be true? 

That their tax returns must perforce include testimony to this effect? 

Would they accept being barred from testifying to the contrary for the sake 

of “the public fisc” (or any other reason), or buy into the notion that if they DID 

testify to the contrary, there would be “no issue of material fact” raised thereby, and 

Halbrook’s assertions would properly and summarily rule the day?  We think not. 

 
7. Plaintiff continues to assert that Doreen Hendrickson received “income”, but 

continues to offer not even a pretense of “evidence” to this effect.  Despite this egregious 

(and, indeed, dispositive) failure, the rogue agency, and the District Court as well, have 

nonetheless calculated Plaintiff’s “claims” as though it has somehow established that 

Doreen did receive “income”, even in the face of Doreen’s explicit sworn denial of 

having done so, which remains THE ONLY EVIDENCE IN THE RECORD 

RELEVANT TO THIS SUBJECT. 
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8. Similarly, Plaintiff has offered, and continues to flog, nothing but an 

elaborately contrived allegation that we engaged in fraud or misrepresentation on our tax 

returns, but has sought to use that allegation to stretch its entirely invalid invocation of 26 

USC §7405 to the year 2002-- a year which would be time-barred from suit even if 7405 

DID otherwise apply in this case.  The sole “evidence” upon which this allegation rests is 

the same upon which all of Plaintiff’s creative allegations rest-- the vague, incompetent 

assertions of Kim Halbrook.  Unless and until those assertions (or what Plaintiff suggests 

those assertions mean) are proven true, what we have done on our tax returns cannot even 

be alleged to be wrong, much less meet the definition of fraud or misrepresentation. 

In service to this contrivance, Plaintiff contends that the return of our deposited 

property was occasioned by some manner of executive department naiveté...  This absurd 

and deceitful contention is discussed at length in our reply to Plaintiff’s motion for 

summary judgment (see R. 13, pp. 4 - 5), as is the fact that even Plaintiff’s own Shauna 

Henline refuses to declare our returns to be false, fraudulent or misrepresentative.  

Henline carefully says only that IF Plaintiff’s contentions about our receipts are taken as 

true, certain aspects of our returns would have been erroneous (see R. 13, pp. 7 - 12).  

And IF a tail WERE a leg, then a dog WOULD have five legs... 

Thus, Plaintiff offers no evidence to support its wild accusations of “falseness”, 

“fraud” or “misrepresentation”, and cannot sustain its claim of standing concerning 2002 

under any circumstances, even if COULD somehow otherwise sue under 7405.  

Conclusory, unsupported allegations do not meet Plaintiff’s burdens.  Every other 

element of Plaintiff’s complaint and arguments involving or invoking “falseness”, 
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“fraud” or “misrepresentation”, and the related dispositions by the District Court, 

likewise fail. 

 
9. Plaintiff airily dismisses the District Court’s error in denying us the jury trial 

we demanded immediately upon the denial of our initial Motions to Dismiss, declaring 

that, 

“Where, as here, the party opposing summary judgment has raised no genuine 
issue to be tried, judgment may be entered as a matter of law for the moving 
party, pursuant to the federal rules and without Seventh Amendment 
implications.” 
 

This is actually not true even merely under FRCP 38, which says, unambiguously and 

without exception: 

“The right of trial by jury as declared by the Seventh Amendment to the 
Constitution or as given by a statute of the United States shall be preserved to the 
parties inviolate.”  Fed. Rules of Civ. Proc. 38(a). 
 
Nonetheless, Plaintiff tries to suggest that this right is really just something 

allowed to an American at the discretion of a court, upon that court’s unilateral decision 

as to whether “genuine issues to be tried” exist.  Such is the contempt Plaintiff has for the 

Constitution-- the sole authority for its own existence (and that of the federal courts, as 

well). 

The fact is, unless a party simply stands silent in the face of the other’s 

allegations, there is only one circumstance in which it can credibly said that “no genuine 

issue to be tried” exists such that a demand for trial by jury can be disregarded, and that is 

when the affected party has stipulated that AS HE OR SHE SEES THE MATTER, no 

such issue exists.  Otherwise, the Seventh Amendment would be a meaningless 

Constitutional provision. 
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After all, the right recognized in the Seventh Amendment is OUR RIGHT.  It is 

not a privilege to be granted or withheld from us depending on a judge’s perception of its 

“application” in any given case.  We exercise our rights at OUR discretion, without let or 

hindrance.  Plaintiff’s contention to the contrary, and the District Court’s disregard of our 

demand in this case, are pernicious in the extreme. 

 
10. As in the matter of the statutorily dispositive character of a 1040 and the 

additional jurisdictional issues related to the Declaratory Act and Tax Court, Plaintiff has 

no answer to our arguments regarding the District Court’s improper construction of the 

record against us, the non-moving party, in its disposition of Plaintiff’s motion for 

summary judgment; and the District Court’s errors in allowing to go forward a suit 

inherently and inextricably entwined with matters barred from litigation under the 

provisions of Rule 41 of the Federal Rules of Civil Procedure (see our brief pp. 22 - 25).  

Thus, it makes none, and concedes the case. 

Numerous other procedural errors were committed by the District Court.  These 

include a 9-month delay before ruling on our Motions to Dismiss and for other relief, and 

then denying those motions on the same day Plaintiff’s Motion for Summary Judgment 

was granted (which included the denial, in specific violation of FRCP 9(b), of our Motion 

for More Definite Statement).  This timing, and the FRCP 9(b) violation, prevented us 

from formulating an answer to the complaint, conducting discovery, and making use of 

other available responsive mechanisms.  Details of these errors, and relevant points of 

law and holdings by the courts, are presented in the attached Memorandum of Law.  
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11. Plaintiff wraps up urging the Court to rubber-stamp the District Court’s 

Constitutionally and statutorily impermissible injunctions, for reasons of public policy, 

rather than law-- demonstrating that patriotism is also the last refuge of litigating 

scoundrels.  Plaintiff suggests “the public fisc” is threatened should it not be allowed to 

dictate the content of our tax return testimony at gunpoint.  Plaintiff suggests the coercive 

testimonial injunction sought merely “prohibit(s) them from filing returns... ...contrary to 

third-party information...” and otherwise requires us to “act in accordance with the 

internal revenue laws...”. 

You know what?  In all its filings, where its huge staff has unquestionably taken 

its very best shot, Plaintiff has cited NOT ONE LAW requiring a 1040 filer to simply 

accept and adopt third-party information and NOT ONE LAW prohibiting a filer from 

disputing such information.  There ARE no such laws regarding third-party information, 

nor could there be.  Any such law would profoundly offend due process principles and 

conflict with numerous specific tax-related statutes, including many which explicitly 

require freely-given testimony to the best of the filer’s knowledge and belief and others 

which explicitly provide for a filer disputing third-party information. 

Moreover, Plaintiff has cited NOT ONE LAW, “internal revenue” or otherwise, 

which it seeks to enforce, defend or support in any manner here, or which is implicated or 

offended by our actions in any fashion.  There is no such law. 

Thus, Plaintiff’s argument that courts have authority “to enjoin interference with 

tax enforcement even when such interference does not violate any particular tax statute,” 

is entirely (and deliberately) irrelevant to this action.  While there may be judicial 

doctrine supporting injunction on vague grounds, it is undeniable that some statutory 
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provision of “tax enforcement”, or otherwise, must demonstrably be affected by the 

enjoined behavior.  There is (and can be) no provision obliging anyone to adopt third-

party testimony, or prohibiting free testimony, on a return, and so Plaintiff’s requested 

injunction is entirely lawless in any event.  Plaintiff’s dog still has only four legs and a 

tail-- and it won’t hunt, either. 

It’s this simple: Plaintiff is trying to EVADE THE LAW here.  We have clearly 

demonstrated that seeking to coerce the testimony on our tax returns, and to undo our 

testimony as presented and reverse its effects, violates at least §93 of the 1862 Revenue 

Act and additional statutes reflected at 26 USC §§ 31, 6020, 6201, 6203, 6211, 6401 and 

6402.   In using this “lawsuit” to further this corrupt effort, Plaintiff also violates at least 

the laws reflected at 26 USC §§7405 and 6201; 28 USC §2201; Executive Order 12988; 

and FRCP rules 9(b), 41 and 56, and has invited the Courts to do the same. 

 
CONCLUSION 

As noted above, Plaintiff disingenuously and hyperbolically suggests that “the 

public fisc” is threatened, and the rule of law should be chucked overboard as an interest 

of secondary importance.  The alleged “threat” is, of course, complete and arrant 

nonsense, but even if it were not, it would be irrelevant.  After all, the reason we 

authorized a “public fisc” in the first place, and created the Plaintiff, and the Courts, is to 

defend and uphold the rule of law.   We are sure that this Honorable Court agrees. 
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WHEREFORE 

 DEFENDANT-APPELLANTS ONCE AGAIN PRAY THIS HONORABLE COURT: 

 

4. Vacate, reverse or otherwise undo all rulings, orders and judgments of the District 
Court. 

5. Dismiss Plaintiff-Appellee’s complaint with prejudice. 
6. Grant Defendant-Appellants such other relief, including the costs of this action, as 

is just and equitable. 
 
 
Dated this the 13th day of September, 2007. 

 
Respectfully submitted, 

 
 
       ______________________________ 

Peter Eric Hendrickson 
 
 
______________________________ 
Doreen M. Hendrickson 
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