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REQUEST TO TAKE JUDICIAL NOTICE 
PURSUANT TO FRE 201 

 
Petitioner, ____________ hereby respectfully request this Honorable Court take Judicial 

notice of each of the following relevant adjudicative facts set forth below, including but not 
limited to the contents of the Federal Register, the contents of the Code of Federal Regulations 
(CFR), and the Constitution of the United States of America, as the undisputable law and facts 
presented are germane to the issues, determining to the manner in which Respondent must 
proceed, and authoritative regarding the standard of review of this Honorable Court.   
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REQUEST TO TAKE JUDICIAL NOTICE  
OF RELEVANT LAW AND ADJUDICATIVE FACTS 

 

1. Petitioner, ____________, hereby respectfully requests this Court take judicial notice of 
the following relevant law and facts as follows pursuant to Rule 201 of the Federal Rules 
of Evidence.   

2. Petitioner requests this Court take particular notice of the elements the Respondent must 
prove for this case to go forward and the elements and/or evidence which the Respondent 
is barred from presenting to this Court.   

3. All of the facts described herein are not reasonably disputable and have never been 
controverted by the Respondent. 



4. The Court has the authority to take judicial notice of adjudicative facts.  The Court can 
take judicial notice of facts that are not subject to reasonable dispute if the facts are either 
(1) generally known within the Court's territorial jurisdiction or (2) capable of accurate 
and ready determination by resorting to sources whose accuracy cannot reasonably be 
questioned.  Fed. R. Evid. 201(b); Ritter v Hughes Aircraft Co., 58 F.3d 454, 458 (9th cir. 
1995); see Dippin' Dots, Inc. v Frosty Bites Distrib., 369 F.3d 1197, 1204-05 (11th Cir. 
2004).   

5. The Court must take judicial notice of a fact if a party properly requests that the Court 
take judicial notice and supplies the Court with the necessary information.  Fed. R. Evid. 
201(d).  The necessary information for the Court to take judicial notice of the requested 
facts is provided herein or attached hereto as Exhibits 1-3. 

6. The Court can take judicial notice of adjudicative facts at any stage of the proceeding as 
long as it is not unfair to a party and does not undermine the Court's fact-finding 
authority.  The Petitioner offers this Request in the good faith belief that these facts and 
law are of substantial consequence to the proceedings, the determination of the action, 
and the tenor thereof.  

 
The IRS Has the Burden of Proof 

7. Petitioner, _____________, hereby respectfully requests this Court take Judicial notice of 
the fact that the Respondent has the burden of proof in this case according to 26 USC 
§6703: 

(a) Burden of proof  
In any proceeding involving the issue of whether or not any person is liable for a 
penalty under section 6700, 6701, or 6702, the burden of proof with respect to 
such issue shall be on the Secretary. 

8. Judicial notice is respectfully requested of the fact that the Respondent also has the 
burden of proof and production under 26 USC §7491 which reads in relevant part: 

(a) Burden shifts where taxpayer produces credible evidence  
(1) General rule  
If, in any court proceeding, a taxpayer introduces credible evidence with respect 
to any factual issue relevant to ascertaining the liability of the taxpayer for any 
tax imposed by subtitle A or B, the Secretary shall have the burden of proof with 
respect to such issue.  

(2) Limitations 
Paragraph (1) shall apply with respect to an issue only if—  
(A) the taxpayer has complied with the requirements under this title to 
substantiate any item;  



(B) the taxpayer has maintained all records required under this title and has 
cooperated with reasonable requests by the Secretary for witnesses, information, 
documents, meetings, and interviews . . . . 

(3) Coordination 
Paragraph (1) shall not apply to any issue if any other provision of this title 
provides for a specific burden of proof with respect to such issue.  

(b) Use of statistical information on unrelated taxpayers  
In the case of an individual taxpayer, the Secretary shall have the burden of proof 
in any court proceeding with respect to any item of income which was 
reconstructed by the Secretary solely through the use of statistical information on 
unrelated taxpayers.  

(c) Penalties  
Notwithstanding any other provision of this title, the Secretary shall have the 
burden of production in any court proceeding with respect to the liability of any 
individual for any penalty, addition to tax, or additional amount imposed by this 
title. 

9. Judicial notice is respectfully requested of the undisputed fact that the Respondent has 
never attempted to deny the physical receipt of the document identified as Petitioner’s 
sworn rebuttal (Claim for Refund).   

10. Judicial notice is respectfully requested of the fact that the sole reason proffered by the 
Respondent for not processing Petitioner’s sworn testimony (Claim for Refund) is that 
these returns were "frivolous returns" per 26 USC §6702. 

Judicially Notice the Fact that the IRS is Required to Look Only to the Petitioner’s Return 
Itself for Prima Facie Evidence that it Meets the "Frivolous Return" Standard According 
to Statute    

11. Petitioner  respectfully requests this Court take judicial notice of 26 USC §6702 which 
reads, in relevant part: 

§ 6702. Frivolous tax submissions 
(a) Civil penalty for frivolous tax returns  
A person shall pay a penalty of $5,000 if—  
(1) such person files what purports to be a return of a tax imposed by this title but 
which—  
(A) does not contain information on which the substantial correctness of the self-
assessment may be judged, or  
(B) contains information that on its face indicates that the self-assessment is 
substantially incorrect, and  
(2) the conduct referred to in paragraph (1)—  
(A) is based on a position which the Secretary has identified as frivolous under 
subsection (c), or  
(B) reflects a desire to delay or impede the administration of Federal tax laws. 



12. Judicial notice respectfully requested of the incontrovertible fact that the IRS must, as a 
matter of law, look to the filing itself that is the subject of the penalty assessment, and not 
beyond that filing, for the reason that the penalty statute as originally drafted expressly 
says so and reveals that specific Congressional intent in the version first appearing 
following the Tax Equity and Fiscal Responsibility Act of 1982. 

13. Judicial notice respectfully requested of the Tax Equity and Fiscal Responsibility Act of 
1982, Public Law 97-248, in section 326(a) of which Congress added Section 6702 to the 
Internal Revenue Code, which revealed Congressional intent that "frivolous" evidence 
must be prima facie as follows: 

Sec. 6702 FRIVOLOUS INCOME TAX RETURN  
(a) CIVIL PENALTY.--  
if 
(1) any individual files what purports to be a return of the tax imposed by subtitle 
A but which-- 
(A) does not contain information on which the substantial correctness of the self-
assessment may be judged, or 
(B) contains information that on its face indicates that the self-assessment is 
substantially incorrect; and 
(2) the conduct referred to in paragraph (1) is due to-- 
(A) a position which is frivolous, or 
(B) a desire (which appears on the purported return) to delay or impede the 
administration of Federal income tax laws, then such individual shall pay a 
penalty of $500. [Bold emphasis added.] 

A true and correct photocopy of United States Statutes at Large, 97th Congress, 2nd 
Session, 1982, Vol. 96, Part 1, pp. 1-1406, Pub. Law 97-248, Section 326(a), 96 Stat. 617 
is attached hereto as Exhibit 1 and Judicial notice is requested thereof. 

14. Judicial notice respectfully requested of the incontrovertible fact that the IRS must, as a 
matter of law, look solely and exclusively to the filing itself that is the subject of the 
penalty assessment for evidence that it meets the requisite elements of the "frivolous" 
statute, and not beyond that filing, nor to any previous filing or any filing by a third party 
or any other return, document, testimony or information outside of the return and the 
6702 statute, for the reason that the penalty attaches only to the filing in question, and 
nothing in any rendering of the statute since 1982 has authorized the penalty to attach for 
any reason outside of what is written on the allegedly offending physical return itself. 

15. Judicial notice respectfully requested of the fact that the law clearly states that the agency 
must first look to the testimony of the filer and accept his self-assessment if he has filed a 
return, and in such a case, must look no further, as evidenced by 26 CFR §301.6203-1  
Method of Assessment, the implementing regulation for 26 USC §6203, Method of 
Assessment, and Judicial notice is respectfully requested thereof.  The regulation at 26 
CFR §301.6203-1 states, in part: 



"The amount of the assessment shall, in the case of tax shown on a return by the 
taxpayer, be the amount so shown, and in all other cases the amount of the 
assessment shall be the amount shown on the supporting list or record." [Bold 
emphasis added.] 

16. Judicial notice is also respectfully requested of the undisputed fact that the Respondent 
has never alleged that Petitioner’s return is false or fraudulent, but that either of these 
allegations must also be accompanied with an allegation of "intent to evade the tax," and 
said allegations must be proved, before the IRS would be statutorily allowed to look 
outside of the filing itself to make an assessment of a "frivolous return" penalty or any 
other tax. 

17. Judicial notice respectfully requested of the fact that, should the Respondent introduce, or 
attempt to introduce, any purported evidence of any kind apart from Petitioner’s 2005 
return (Claim for Refund), such proffered evidence must be stricken as irrelevant to this 
proceeding by the Court according to the strictures of the penalty statute itself and the 
IRS's burden of proof under 26 USC §6703. 

18. Judicial Notice respectfully requested that an allegation on an "information return" is 
"reasonably disputed" merely by a sworn rebuttal, each being of the same legal stature-- 
Joe's affidavit v. Sam's affidavit.  A tribunal is not in a position to unilaterally honor one 
and dishonor the other.  As held by the Fifth Circuit Court of Appeals in reversing a Tax 
Court decision and ruling a deficiency determination invalid: 

  
“[T]he Commissioner's determination that Portillo had received unreported 
income of $24,505 from Navarro was arbitrary. The Commissioner's 
determination was based solely on a Form 1099 Navarro sent to the I.R.S. 
indicating that he paid Portillo $24,505 more than Portillo had reported on his 
return. The Commissioner merely matched Navarro's Form 1099 with Portillo's 
Form 1040 and arbitrarily decided to attribute veracity to Navarro and assume 
that Portillo's Form 1040 was false.”  
 "Therefore, the judgment below regarding unreported income must be reversed."  
Portillo v. Commissioner of Internal Revenue, Fifth Circuit, 932 F.2d 1128 (1991) 

 
19. Judicial notice respectfully requested of the fact that; 

 
“Credible evidence,” as used in § 7491(a)(1), means “the quality of evidence, 
which after critical analysis, the court would find sufficient upon which to base a 
decision on the issue if no contrary evidence were submitted.” Blodgett v. 
Comm’r, 394 F.3d 1030, 1035 (8th Cir. 2005) (emphasis and quotation 
omitted).”  Rendall v. CIR, 535 F.3d 1221 (10th Circuit, 2008). 

 
20. Judicial notice respectfully requested of the fact that in United States v. Long, 618 F.2d 

74, 75 (9th Cir. 1980), the taxpayer submitted a form with zeroes in all the blanks. The 
court held that even if this information was false, a tax liability could be computed from it 
and it was therefore an adequate return. 

http://openjurist.org/618/f2d/74
http://openjurist.org/618/f2d/74


 

Judicially Notice the Elements the IRS Must Prove 

21. Judicial notice respectfully requested of the fact that no proper return could be found to 
meet the definition of 26 USC §6702, the current language of which, though slightly 
modified from its original version (the significant parts of which are noticed later), is 
unambiguous in this regard: 

§ 6702. Frivolous tax submissions 
(a) Civil penalty for frivolous tax returns  
A person shall pay a penalty of $5,000 if—  
(1) such person files what purports to be a return of a tax imposed by this title. . . 
[bold emphasis added] 

Therefore, please judically notice that the Respondent must prove, before any other 
element can be addressed (which are all subsections of this foundational element), that 
Petitioner’s 2005 return is not, in fact, an actual, processible income tax return. 

22. Judicial notice respectfully requested of the fact that the Respondent must prove, after 
proving the first element, if he can, that Petitioner’ 2005 return is not an actual return but 
merely purports to be so (as e.g., if it were mechanically defective as an affidavit), that  

A. the return itself is lacking figures or information needed to support a conclusion 
recorded in the filing, or,  

B. contains content that is internally inconsistent with other content, i.e., content that 
disables or renders uncertain the affirmation to the truth, completeness, and 
correctness of the content to the best of the filer's knowledge and belief (the jurat).  
These foundational and prima facie elements are found in sections (1)(A) and (B) 
as follows: 

§ 6702. Frivolous tax submissions 
(a) Civil penalty for frivolous tax returns  
A person shall pay a penalty of $5,000 if—  
(1) such person files what purports to be a return of a tax imposed by this title but 
which—  
(A) does not contain information on which the substantial correctness of the self-
assessment may be judged, or  
(B) contains information that on its face indicates that the self-assessment is 
substantially incorrect. . . [bold emphasis added] 

23. Judicial notice respectfully requested of the fact that clear and concise examples of what 
Congress intended when drafting this language is found in the General Explanation of the 
Revenue Provisions of the Tax Equity and Fiscal Responsibility Act of 1982 (H.R. 4961, 
97th Congress; Public Law 97-248), prepared by the Staff of the Joint Committee On 
Taxation, December 31, 1982 (Joint Committee Print, Government Printing Office), p. 



223-224 thereof attached hereto as Exhibit 2, and Judicial notice is respectfully requested 
thereof: 

For example, the penalty under this provision is immediately assessable against 
any individual who files, as a purported Form 1040, a document appearing to be 
a Form 1040, but which contains altered or incorrect descriptions of line items 
or other altered provisions.  Such purported "returns" are not designed to 
inform the Secretary of the filer's taxable income and are not in processible 
form.  The penalty will be immediately assessable against any individual filing a 
"return" in which many or all of the line items are not filled in except for 
references to spurious constitutional objections.  Furthermore, the penalty is 
available against any individual filing a purported return in which insufficient 
information to calculate the tax is given or the information given is clearly 
inconsistent (as where an individual claims 99 exemptions but lists only a few 
dependents) or where the return otherwise reveals a frivolous position or a desire 
to impede the tax laws.  Moreover, the penalty could be imposed against any 
individual filing a "return" showing an incorrect tax due, or a reduced tax due, 
because of the individual's claim of a clearly unallowable deduction, such as a 
"gold standard deduction" (i.e., a discount of dollars because the U.S. is not on 
the gold standard) or a "war tax" deduction under which the taxpayer reduces 
his taxable income or shows a reduced tax due by that individual's estimate of 
the amount of his taxes going to the Defense Department budget, etc.  In 
contrast, the penalty also will not apply if the taxpayer shows the correct tax due 
but refuses to pay the tax.  In such a case, of course, the Secretary can assess and 
collect the tax immediately.  The penalty also will not be imposed if the taxpayer 
through mere inadvertence fails to use the correct tax table or makes 
mathematical errors on his or her return.  If, however, the taxpayer deliberately 
uses incorrect tax tables, for example, to impede the tax system and the purported 
return otherwise satisfies the penalty requirements, the penalty will apply. [Bold 
emphasis added.] 

24. Judicial notice respectfully requested of the fact that the Respondent, if it can show that 
the Petitioner’s return (Claim for Refund) somehow meets one of the threshold elements 
outlined above, it must also prove that such "frivolous" conduct, as evidenced by 
something on the return itself, meets at least one of two more elements, as follows from 
26 USC §6702: 

. . . and  
(2) the conduct referred to in paragraph (1)—  
(A) is based on a position which the Secretary has identified as frivolous under 
subsection (c), or  
(B) reflects a desire to delay or impede the administration of Federal tax laws. 

25. Although Congress has offered ample examples of what kinds of "conduct" they mean 
and how they construe the same as being based on a frivolous position, also described 
with clear examples (see above), please judically notice that the statute indicates the 



requirement that such "positions" must be identified by the Secretary under subsection (c) 
of the statute: 

(c) Listing of frivolous positions  

The Secretary shall prescribe (and periodically revise) a list of positions which 
the Secretary has identified as being frivolous for purposes of this subsection. The 
Secretary shall not include in such list any position that the Secretary determines 
meets the requirement of section 6662 (d)(2)(B)(ii)(II). 

26. Judicial notice respectfully requested of the fact that 26 USC "section 6662 
(d)(2)(B)(ii)(II)" reads: 

If. . . (II) there is a reasonable basis for the tax treatment of such item by the 
taxpayer. 

27. Judicial notice respectfully requested of the fact that the Respondent must identify which 
of the "frivolous positions" identified by the Secretary is to be found facially on 
Petitioner’s 2005 return (Claim for Refund). 

28. Judicial notice respectfully requested of the fact that the Petitioner was never afforded the 
opportunity to view evidence of the Respondent’s allegations against the Petitioner in any 
conference whatsoever. Respondent failed to inform Petitioner which position, if any, he 
alleges Petitioner took, despite his statutory burden of proof.  Please judicially notice that 
Respondent has a legal duty to do so now with specificity, if he can. 

29. Judicial notice respectfully requested of the fact that, should the Respondent manage to 
prove either element (A) or (B) in 26 USC 6702(a)(2), but fail to prove one of the 
elements (A) or (B) of 26 USC 6702(a)(1), then it has failed to meet it burden of proof 
according to statute.   

(In plain words, if the Respondent somehow satisfies the Court that Petitioner’s return 
reflects a desire to delay or impede the tax laws, i.e., even if Petitioner had written 
something obviously inappropriate like "KILROY WAS HERE" right on the face of the 
return (which, of course, Petitioner did not) – if the return itself is a bona fide return with 
numbers that add up and that are internally consistent with the attachments, etc., then the 
Respondent has failed to meet its burden that such a return is statutorily "frivolous.")   

Judicial notice respectfully requested that both elements (1) and (2) must be present and 
patently obvious on the face of the return for the penalty to stand. 

30. Judicial notice respectfully requested of the fact that, if the Respondent so fails in its 
burden of proof, then the penalties for "frivolous return" must be abated and removed and 
the Respondent must cease all collection activity, real or threatened, related to such 
penalties or assessments. 



31. Judicial notice respectfully requested of the undisputed fact that the Respondent has 
refused to process Petitioner’s 2005 return (Claim for Refund) on the pretext of a charge 
that it is a "frivolous return." 

32. Therefore, judicial notice is respectfully requested of the fact that failure of the 
Respondent to meet its burden to prove the above elements from the face of Petitioner’s 
return alone places the onus on the agency to promptly process the return, refund and 
return all withheld property to the Petitioner and pay interest according to law found at 26 
USC §6611 and judicial notice is respectfully requested thereof. 

Judicially Notice the Stated Intent of Congress Behind 26 USC §6702 

33. Besides the foregoing, judicial notice respectfully requested of the fact that, when 
Congress created this penalty provision in 1982, its aim was to reduce the effect of "tax 
protests," namely, to thwart the efforts of tax protesters to evade the proper and lawful 
application of the income tax.  The Senate Report on the new penalty provision gave the 
following explanation: 

"Reasons for Change 

"The committee is concerned with the rapid growth in deliberate defiance of the 
tax laws by tax protestors. . . . The committee believes that an immediately 
assessable penalty on the filing of the protest forms will help deter the filing of 
such returns and will demonstrate the determination of the Congress to maintain 
the integrity of the income tax system." S. Rep. No. 97-494, 97th Cong., 2d Sess. 
277 (1982), reprinted in 1982 U.S. Code Cong. & Ad. News [Vol. 2], 781, 1023. 

That Senate Report is set out as the initial pages of the Tax Equity and Fiscal 
Responsibility Act of 1982, and Judicial notice is respectfully requested thereof.  The 
pertinent sections are attached hereto for the Court’s convenience in Exhibit 3. 

34. Judicial notice respectfully requested of the fact, not reasonably disputable, that 
Congress's determination to maintain the integrity of the income tax system was meant in 
a legal context and not in the context of supporting any kind of agency deception toward 
the typical tax payer and filer regarding the lawful application of the income tax (e.g., 
taxes owed by that category of persons to which the revenue laws refer and apply).     

35. Judicial notice respectfully requested of the fact that returns that constitute or engender 
"valid disputes with the Secretary," including but not limited to a dispute as to the 
validity or accuracy of information returns filed about the filer, cannot be labeled as 
"frivolous," as evidenced by the words of the very legislators calling this penalty 
provision into being (and Judicial notice is requested thereof): 

"The penalty would apply only on documents purporting to be returns that are 
patently improper and not in cases involving valid disputes with the Secretary, or 
in cases involving purely inadvertent mathematical or clerical errors."  H.R. Rep. 
No. 97-760, 97th Cong. 2nd Sess. at 277 (1982) (Conf. Rep.).   



A copy of pages 409, 410 and 578 of H.R. Rep. No. 97-760, as reprinted in the 1982 U.S. 
Code Cong. & Ad. News [Vol. 2], 781 at 1190 (the first page of the House Conference 
Report of the Tax Equity and Fiscal Responsibility Act) and 1350 (Part II, section q. 
frivolous returns) are attached hereto as the final pages of Exhibit 3, and judicial notice is 
respectfully requested thereof 

36. Judicial notice respectfully requested of Internal Revenue Service Office of Chief 
Counsel Memorandum 200107035 as it relates to the intent behind the enactment of 26 
USC 6702 and to whom it is intended to apply: 

"Section 6702 of the Code was enacted by the Tax Equity and Fiscal 
Responsibility Act of 1982, P.L. 97-248, 96 Stat. 324. According to the Senate 
Report, S. Rep. No. 97-494, Vol. 1, 97th Cong., 2d. Sess. 277 (1982), the penalty 
is intended to attack a variety of tax protest activities including: (1) irregular 
forms 1040 not in processible form because of altered or incorrect descriptions of 
line items or other provisions; (2) references to spurious constitutional arguments 
instead of required completion of a tax form; (3) forms on which there is 
incomplete information to calculate tax liability; (4) presentation of information 
which is clearly inconsistent, such as the listing of only a few dependents by a 
person who claims 99 exemptions; (5) “gold standard “ or “war tax” deductions; 
and (6) deliberate use of incorrect tax tables." 

 
37. Judicial notice respectfully requested of the 2nd Circuit opinion in Leogrande v. United 

States, 811 F.2d 147, 59 A.F.T.R.2d 87-618, 87-1 USTC P 9176 (2nd Cir. 1987), issued 
only five years after the "frivolous penalty" statute was enacted, which stated: 

[T]he legislative history of Sec. 6702 . . . indicates that the frivolous return 
penalty was meant to apply to returns "in which many or all of the line items are 
not filled in except for reference to spurious constitutional objections." S.Rep. No. 
494, 97th Cong., 2d Sess. 278, reprinted in 1982 U.S.Code Cong. & Ad.News 781, 
1024. 

. . . The statute speaks not in terms of the filing of a valid return but in terms of 
an individual filing "what purports to be a return." 26 U.S.C. Sec. 6702(a)(1) 
(1982) (emphasis added). Thus, it is clear that the documents filed by Plaintiffs 
constituted "purported returns" and fell within the meaning of Sec. 6702. 
[Emphasis added.] 

38. Judicial notice respectfully requested of  S.Rep. No. 494, 97th Cong., 2d Sess. 278, 
reprinted in 1982 U.S. Code Cong. & Ad.News 781, which constitutes part of the 
legislative history of §6702 and which indicates that the frivolous return penalty was 
meant to apply to returns that are patently nonsensical, for example, returns “in which 
many or all of the line items are not filled in except for reference to spurious 
constitutional objections.” S.Rep. No. 494, 97th Cong., 2d Sess. 278, reprinted in 1982 
U.S. Code Cong. & Ad.News 781, 1024.  A true and correct photocopy of pp. 781, 1023-
1024 are attached hereto as Exhibit 3. 



Judicially Notice Respondent’s Requirement to Process Valid Returns, and What 
Constitutes Them 

39. Judicial notice is respectfully requested of the fact that signing a document under penalty 
of perjury signifies that the signer swears knowingly under oath that he is not deliberately 
testifying falsely, at the time of signing, and that he believes, at the time of signing, that 
the contents above his signature are true.   

40. Judicial notice respectfully requested of the fact that a timely and legally filed return must 
be treated as a claim for refund pursuant to 26 USC §6401(c), 26 USC §6402(a) and their 
corresponding implementing regulations found at 26 CFR §301.6401-1 and 26 CFR 
§301.6402-3 and cannot simply be ignored or treated as a nullity, and judicial notice of 
those statutes and regulations is respectfully requested.  The regulation at 26 CFR 
§301.6402-3(a) specifically holds that returns where no liability is incurred may 
constitute a claim for refund: 

(1) In general, in the case of an overpayment of income taxes, a claim for credit 
or refund of such overpayment shall be made on the appropriate income tax 
return. 

(5) A properly executed individual, fiduciary, or corporation original income 
tax return or an amended return (on 1040X or 1120X if applicable) shall 
constitute a claim for refund or credit within the meaning of section 6402 and 
section 6511 for the amount of the overpayment disclosed by such return (or 
amended return).  . . . A return or amended return shall constitute a claim for 
refund or credit if it contains a statement setting forth the amount determined 
as an overpayment and advising whether such amount shall be refunded to the 
taxpayer or shall be applied as a credit against the taxpayer's estimated income 
tax for the taxable year immediately succeeding the taxable year for which such 
return (or amended return) is filed. [Bold emphasis added.] 

The regulation at 26 CFR §301.6401-1(b) specifically holds that a claim for refund of 
amounts paid in (or withheld) against a possible future tax liability is valid even when it 
is established that there is no tax liability:  

(b) An amount paid as tax shall not be considered not to constitute an 
overpayment solely by reason of the fact that there was no tax liability in respect 
of which such amount was paid. 

41. Judicial notice respectfully requested of Internal Revenue Service Office of Chief 
Counsel Memorandum 200107035 as it relates to the Respondent's stated claim of 
authority for treating a signed tax return as a nullity: 

"Virtually all of the authority for treating a signed Form 1040 as a nullity relies 
upon the fact that the taxpayer refused to provide any information pertaining to 
his or her income, or provided de minimis income information and accompanied 



the purported return with tax protestor type arguments."  [Bold emphasis 
added.] 

42. Judicial notice respectfully requested of United States v. Long, 618 F.2d 74 (9th Cir. 
1980) in which the 9th Circuit Court of Appeals stated that a return that contains income 
information, even if that information is "0," constitutes valid income information: 

The zeros entered on Long's tax forms constitute "information relating to the 
taxpayer's income from which the tax can be computed." The I.R.S. could 
calculate assessments from Long's strings of zeros, just as it could if Long had 
entered other numbers . . . . In this respect, the circumstances here differ from 
those in Porth and similar cases in which defendants failed to complete tax forms 
or left them blank. Nothing can be calculated from a blank, but a zero, like other 
figures, has significance.  [Quoting United States v. Porth, 426 F.2d 519, 523 
(10th Cir.), cert. denied, 400 U.S. 824, 91 S.Ct. 47, 27 L.Ed.2d 53 (1970).] 

Judicially Notice the Intended Subject of the Penalty Statute at 26 USC §6702 

43. Judicial notice respectfully requested of the fact that the requirements of Title 26 of the 
United States Code are based on a presumption of tax liability, without which there can 
be no assessment of tax and no assessment of penalties, pursuant to 26 USC §6001 and 
26 USC §6011 and judicial notice is respectfully requested thereof: 

26 USC §6001[in pertinent part] 
Notice or regulations requiring records, statements, and special returns. 
Every person liable for any tax imposed by this title, or for the collection thereof, 
shall keep such records, render such statements, make such returns, and comply 
with such rules and regulations as the Secretary may from time to time prescribe. 
Whenever in the judgment of the Secretary it is necessary, he may require any 
person, by notice served upon such person or by regulations, to make such 
returns, render such statements, or keep such records, as the Secretary deems 
sufficient to show whether or not such person is liable for tax under this title. . .  
[Bold emphasis added.] 

and 

26 USC 6011 
(a) General rule  
When required by regulations prescribed by the Secretary any person made 
liable for any tax imposed by this title, or with respect to the collection thereof, 
shall make a return or statement according to the forms and regulations 
prescribed by the Secretary. Every person required to make a return or statement 
shall include therein the information required by such forms or regulations. [Bold 
emphasis added.] 

44. Judicial notice respectfully requested of the fact that the requirement to file a tax return 
under IRC Section 6011 is "any person liable for any tax imposed by this title." 



45. Judicial notice respectfully requested of Bothke v. Fluor Engineers, et al. and W.J. Terry, 
713 F.2d 1405 (9th Cir. 1983), certiorari granted, 468 U.S. 1201, 104 S.Ct. 3566, 82 
L.Ed.2d 867 (1984), overturned on unrelated grounds, 834 F.2d 804 (1987). 

46. Judicial notice respectfully requested of Flora v. United States, 362 U.S. 145, 80 S.Ct. 
630, 4 L.Ed.2d 623 (1960). 

47. Judicial notice respectfully requested of the fact that the 9th Circuit Court of Appeals has 
stated, in Bothke, supra, a case that was overturned on other grounds related to qualified 
immunity, that tax liability is a condition precedent to any demand for payment of that 
tax, and that such liability is determined from the voluntary self-assessment of a filer 
(citing Flora, supra): 

"Tax liability is a condition precedent to the demand.  Merely demanding 
payment, even repeatedly, does not cause liability.  For the condition precedent of 
liability to be met, there must be a lawful assessment, either a voluntary one by 
the taxpayer or one procedurally proper by the IRS.  Because this country's 
income tax system is based on voluntary self-assessment, rather than distraint, 
Flora v. United States, 362 U.S. 145, 176, 80 S.Ct. 630, 646-47, 4 L.Ed.2d 623 
(1960), the Service may assess the tax only in certain circumstances and in 
conformity with proper procedures."  Bothke v. Fluor, et al, 713 F. 2d 1405, at 
1414 (1983), bold emphasis added. 

 
48. Judicial notice respectfully requested of 26 USC §7701(a)(14) which states: 

(14) Taxpayer  
The term “taxpayer” means any person subject to any internal revenue tax. 

49. Judicial notice respectfully requested of the fact that the "frivolous return" penalty under 
Section 6702 states that a "person" shall pay a penalty under certain circumstances.   

50. Judicial notice respectfully requested of the fact that the definition of "person" that covers 
Section 6702 is found at 26 USC §6671, Rules for Application of Assessable Penalties: 

b) Person defined- The term “person,” as used in this subchapter, includes an 
officer or employee of a corporation, or a member or employee of a partnership, 
who as such officer, employee, or member is under a duty to perform the act in 
respect of which the violation occurs.  

 
51. Judicial notice respectfully requested of the fact that the definition of "person" that covers 

Section 6702 is more specifically found in the implementing regulation of 26 CFR 
§301.6671 – Rules for Application of Assessable Penalties, section (b); 

(b) Person defined. For purposes of subchapter B of chapter 68, the term person 
includes an officer or employee of a corporation, or a member or employee of a 
partnership, who as such officer, employee, or member is under a duty to perform 
the act in respect of which the violation occurs. 

 



52. Judicial notice respectfully requested of the fact that this subsection of the implementing 
regulation does NOT exclude Section 6702 from the sections in chapter 68 that are 
covered by this definition of "person." 

53. Judicial notice respectfully requested of Treasury Decision 3980, Vol. 29, January-
December, 1927, pgs 64-65; 

“(1) To comprise, comprehend, or embrace…(2) To enclose within; contain; 
confine…But granting that the word “including” is a term of enlargement, it is 
clear that it only performs that office by introducing the specific elements 
constituting the enlargement. It thus, and thus only, enlarges the otherwise more 
limited, preceding general language…The word “including” is obviously used in 
the sense of its synonyms, comprising; comprehending; embracing.” 

54. Judicial notice respectfully requested that all Supreme Court cases are binding upon this 
Court. 

55. Judicial notice respectfully requested of the U.S. Supreme Court case Montello Salt Co. 
v. Utah, 221 U.S. 452, 31 S.Ct. 706, 55 L.Ed. 810 (1911). 

56. Judicial notice respectfully requested of the fact that the U.S. Supreme Court in the case 
of Montello Salt Co. v. Utah, 221 U.S. 425 ruled, after exhaustive analysis, the terms 
“include” and “including” are terms of confinement, limited to that which is already 
defined in the statute so as not to expand outside of the other things which are already 
part of the statute’s definition. 

The state puts its reliance on the word 'including,' and urges that Congress used 
the word—(1) 'in its true and proper sense, as defined by lexicographers; (2) in 
the sense of 'also." . . . . The determining word is, of course the word 'including.' 
It may have the sense of addition, as we have seen, and of 'also;' but, we have also 
seen, 'may merely specify particularly that which belongs to the genus.' Hiller v. 
United States, 45 C. C. A. 229, 106 Fed. 73, 74. It is the participle of the word 
'include,' which means, according to the definition of the Century Dictionary, (1) 
'to confine within something; hold as in an inclosure; inclose; contain.' (2) 'To 
comprise as a part, or as something incident or pertinent; comprehend; take in; 
as the greater includes the less; . . . the Roman Empire included many nations.' 
'Including,' being a participle, is in the nature of an adjective and is a modifier. . . 
. we have the meaning of the section to be that the saline lands are to be 
contained in or comprise a part of the 110,000 acres of land.  Montello Salt Co. v. 
Utah, 221 U.S. 452, 31 S.Ct. 706, 55 L.Ed. 810, Justice McKenna citing Brainard 
v. Darling, 132 Mass. 218 ['including' could not be construed as meaning in 
addition to], Henry v. Henry, 81 Ky. 342 ['including certain notes,' was held to 
mean that the notes formed a part and were not in addition to the larger sum], and 
Neher v. McCook County, 11 S. D. 422, 78 N. W. 998 [laws of the state which 
provided sheriff's fees 'including mileage,' did not entitle one to mileage in 
addition to the set fee]. 

 



57. Judicial notice respectfully requested of the fact that, in that case, the U.S. Supreme Court  
distinguishes the definition found in In re Goetz's Will, 75 N.Y.Supp. 750, (which is a 
non-tax case relating to a written will, often cited by the Respondent as proving this is an 
appropriate interpretation of the use of "includes" in revenue statutes), and distinguishes 
the fact that "ordinary signification" and "commonly used" did not refer to statutory 
construction: 

In In re Goetz . . . a testator bequeathed to his wife all of his "personal property, 
including furniture, plate, and household effects." The court held the bequest was 
of all the personal property, saying 

 
"'including' is not a word of limitation; rather is it a word of enlargement, 
and in ordinary signification implies that something else has been given 
beyond the general thing which precedes it." 

 
The state, in the case at bar [Montello Salt Co. v. Utah, supra], concedes that the 
definition is too broad, and says that what the court probably meant was that, as 
commonly used, the word had such meaning. 

 
58. Judicial notice respectfully requested of the fact (and the irrefutable inferences that must 

be drawn therefrom) that this conclusion is supported by two well-known and accepted 
rules of statutory construction: 

A. Noscitur a sociis, in Latin, defined in Black's Law Dictionary as: 
 

Noscitur a sociis.  It is known from its associates.  The meaning of a word is or 
may be known from the accompanying words.  Under the doctrine of "noscitur a 
sociis," the meaning of questionable or doubtful words or phrases in a statute 
may be ascertained by reference to the meaning of other words or phrases 
associated with it. 

B. Inclusio unius est exclusio alterius, in Latin, defined in Black's Law Dictionary 
as:  

 
Inclusio unius est exclusio alterius.  The inclusion of one is the exclusion of 
another.  The certain designation of one person is an absolute exclusion of all 
others. ... This doctrine decrees that where law expressly describes [a] particular 
situation to which it shall apply, an irrefutable inference must be drawn that what 
is omitted or excluded was intended to be omitted or excluded..  

59. Judicial notice respectfully requested of the U.S. Supreme Court ruling in United States v. 
Wigglesworth, 2 Story, 369, Fed. Cas. No. 16,690 that: 

In the interpretation of statutes levying taxes it is the established rule not to 
extend their provisions, by implication, beyond the clear import of the language 
used, or to enlarge their operations so as to embrace matters not specifically 
pointed out. In case of doubt they are construed most strongly against the 



government, and in favor of the citizen. United States v. Wigglesworth, 2 Story, 
369, Fed. Cas. No. 16,690; American Net & Twine Co. v. Worthington, 141 U.S. 
468, 474 , 12 S. Sup. Ct. 55; Benziger v. United States, 192 U.S. 38, 55 , 24 S. 
Sup. Ct. 189. [Bold emphasis added.] 

60. Judicial notice respectfully requested of the fact that the term “includes” as used in the 
definition of "person" found at 26 USC §6671 does NOT mean all other private citizens 
who are NOT connected with a (federal) public office to earn their livelihood, in keeping 
with the ruling of the U.S. Supreme Court in Montello Salt Co. at 465. 

61. Judicial notice respectfully requested of the fact that construing the term "include" and 
"includes" to be a term of confinement NOT meaning "also" is not only in keeping with 
the Supreme Court ruling in Montello Salt Co. v. Utah, but is also in keeping with 
Article 1, Section 9 of the Constitution of the United States of America, and judicial 
notice is respectfully requested thereof. 

62. Judicial notice respectfully requested of the fact that this definition at 26 USC §6671 also 
clearly attaches a "duty to perform the act in respect of which the violation occurs" that 
would merit a civil penalty, and therefore clearly does NOT attach to anyone who is NOT 
under such a duty. 

 
Respectfully submitted this 15th day of March, 2010. 
 
 

EXHIBIT 1 
United States Statutes at Large, 97th Congress, 2nd Session, 1982 

Vol. 96, Part 1, pp. 1-1406, Pub. Law 97-248, Section 326(a), 96 Stat. 617 
 

This Statute-at-Large demonstrates the intent of Congress in drafting the penalty provision 
of 26 USC §6702, the elements that must be present for a finding of "frivolous," and the 

fact that such elements must be prima facie. 
 
 

EXHIBIT 2 
General Explanation of the Revenue Provisions of the Tax Equity  

and Fiscal Responsibility Act of 1982  
(H.R. 4961, 97th Congress; Public Law 97-248),  

prepared by the Staff of the Joint Committee On Taxation,  
December 31, 1982  

(Joint Committee Print, Government Printing Office), p. 223-224 
 

This explanation of the Joint Committee on Taxation demonstrates the intention of 
Congress behind the drafting of the penalty provision found at 26 USC §6702, and further 

confirms that the penalty provision speaks to the question of sufficiency of a return as a 
sworn affidavit, and not to any question of the underlying tax liability attested to on the 

return; in other words, the only evidence that could damn a return as "frivolous" 



according to the intent of Congress in passing this statute must be found on the face of the 
return itself. 

 
 

EXHIBIT 3: 
Excerpt of 

TAX EQUITY AND FISCAL RESPONSIBILITY ACT OF 1982 
Pub. Law 97-248  

including  
Senate Report No. 97-494, July 12, 1982 

And 
House Conference Report No. 97-760, August 17, 1982 

 
This Act demonstrates the intention of Congress behind the drafting of the penalty 

provision found at 26 USC §6702, and further confirms that the penalty provision speaks to 
the question of sufficiency of a sworn affidavit (a purported return), and not to any 

question of the underlying tax liability attested to on the return; in other words, the only 
evidence that could damn a return as "frivolous" according to the intent of Congress in 

passing this statute must be found on the face of the return itself. 
 
 

EXHIBIT 4 
 

Excerpt from House Congressional Record, March 27, 1943, page 2580: 
 

“The income tax is, therefore, not a tax on income [money] as such. It is an excise tax with 
respect to certain activities and privileges which is measured by reference to the income which 
they produce. The income is not the subject of the tax: it is the basis for determining the 
amount of tax."   

-F. Morse Hubbard, Treasury Department legislative draftsman.  
 

*** 
 

For the exclusive, complete liberating truth about the “income” tax, visit 
http://www.losthorizons.com
or ask your favorite bookseller for 

‘Cracking the Code- The Fascinating Truth About Taxation In America’ 
by Peter Eric Hendrickson 

ISBN 0-9743936-0-6 
 
 

“Knowledge will forever govern ignorance; and a people who mean to be their own 
governors must arm themselves with the power which knowledge gives.” 

-James Madison 
 

http://www.losthorizons.com/
http://www.losthorizons.com/Cracking_the_Code.htm
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