
I respectfully move this Honorable Court to dismiss all counts of the indictment against me for their 

failure to allege that I am among the specialized class of persons to which the provisions of 26 USC 

7206 apply, and thus to properly charge any offense. 

 

26 USC § 7206(1) provides that: 

§ 7206. Fraud and false statements 
Any person who—  

(1) Declaration under penalties of perjury  
Willfully makes and subscribes any return, statement, or other document, which 
contains or is verified by a written declaration that it is made under the penalties of
perjury, and which he does not believe to be true and correct as to every material 
matter; 
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This provision is explicitly and deliberately constrained in its application to a specialized class of 

actors defined by the language of 26 USC § 7343: 

§ 7343. Definition of term “person” 
The term “person” as used in this chapter [chapter 75, in which § 7206 is found] includes an 
officer or employee of a corporation, or a member or employee of a partnership, who as such 
officer, employee, or member is under a duty to perform the act in respect of which the 
viola ion occurs. 

 

The addition of this section to the statutory structure concerning § 7206 makes unambiguously clear 

that it is the purpose of Congress is to limit the application of the section, because the title-wide 

definition of “person” (at 26 USC § 7701(a)(1)) which otherwise would dictate the meaning of 

“person” as used in § 7206 is unqualified-- that is, it covers “individuals” without any limitation: 

§ 7701. Definitions 
(a) When used in this title, where not otherwise distinctly expressed or manifestly incompatible 
with the intent thereof—  

(1) Person  
The term “person” shall be const ued to mean and include an individual, a trust, estate, 
partnership, association, company or corporation.  

 

Unless “individuals” in this title-wide definition is deemed to not embrace “natural persons”, those 

listed in § 7343 would already be covered by the title-wide definition of “person”.  Thus, the provision 

of § 7343 can only be for the purpose of LIMITING the definition of “person” as that term is used in 

chapter 75 (just as the statute itself says it is).  I am not within that definition. 

 

On the other hand, however, if the provision of § 7343 is deemed to be a supplement of the title-

wide definition of “person”, this would simply mean that the title-wide definition is NOT all-inclusive 



(either as to the meaning of “individual” or that of “person” generally), and that any particular 

individual or class of individuals cannot be considered subject to the provisions of chapter 75 unless 

specifically enumerated or defined as are those listed in § 7343.  Since I am not so enumerated, I 

must be deemed not subject to those provisions. 

 

In short, whether § 7343 is construed as a replacement for the title-wide definition of “person” or 

merely as a supplement of that definition, I do not qualify as a “person” subject to the provisions of 

26 USC § 7206(1). 

 

Discussion 

As demonstrated above, I cannot be deemed to qualify as a “person” subject to the provisions of 26 

USC § 7206(1) regardless of whether § 7343 is construed as a replacement for the title-wide 

definition of “person” or merely as a supplement of that definition.  However, this inescapable 

conclusion need not be left to simple logic, since all relevant doctrines of statutory construction, and 

the legislative history, establish that § 7343 is, in fact, a replacement for the title-wide definition of 

“person” for purposes of chapter 75, just as the language of the section plainly says it is. 

 

§ 7343 says, “The term “person” as used in this chapter includes...”  Normally “including” and 

“includes” are flatly restrictive when used in a statutory definition without any modifier (such as 

“also”).  As United States Supreme Court Chief Justice John Marshall disparagingly observed when 

presented with a strained argument to the contrary in an 1808 case: 

“It [is argued that] the word "including" means "moreover", or "as well as"; but if this was the 
meaning of the legislature, it was a very embarrassing mode of expressing the idea."  United 
States v. The Schooner Betsey and Charlotte, 8 U.S. 443 (1808). 
 

Marshall goes on to declare the proposition that "moreover" or "as well as" is, in fact, what is meant 

by the legislative use of "including" (or, by extension, “includes”) is nonsense.  The court re-iterates 

this rule a century later: 

"The [state supreme] court also considered that the word ‘including’ was used as a word of 
enlargement, the learned court being of the opinion tha  such was its ordinary sense.  With 
this we cannot concur.”  Montello Salt Co. v. Utah, 221 U.S. 452 (1911) 
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In the context of the internal revenue laws in which § 7343 operates, the construction of “includes” is 

slightly modified: 



“Includes and including: The terms ''includes'' and ''including'' when used in a definition 
contained in this title shall not be deemed to exclude other things otherwise within the 
meaning of the term defined.” (26 USC 7701(c)) 

 

Per this rule of construction, when deployed in the definition of another term, “includes” provides for 

the creation of a special class to which that term will apply.  As the United States Supreme Court 

explained in Helvering v Morgan’s, Inc, 293 U.S. 121, 126 fn. 1 (1934), discussing the precise 

language of 26 USC 7701(c): 

“[T]he verb "includes" imports a general class, some of whose particular instances are those 
specified in the definition. This view finds support in § 2(b) of the Act, which reads: "The 
terms 'includes' and 'including,' when used in a definition contained in this title, shall not be 
deemed to exclude other things otherwise within the meaning of the term defined.”” 

 

The court refers to and re-iterates this observation in Federal Land Bank of St. Paul v. Bismarck 

Lumber Co. 314 U.S. 95, 62 S.Ct. 1 U.S. 1941:  

“[I]ncluding... ...connotes simply an illustrative application of the general principle."  
 

(That is, the enumerated items in a definition in which “including” is deployed "illustrate"-- identify, 

and thus establish-- the contours of the class which the defined term represents-- the "general 

principle" of its application). 

 

In Massachusetts v. EPA, 549 U.S. 497 (2007), the court re-iterates this doctrine concerning the 

meaning of “includes” and “including” in a dissent on other grounds authored by Justice Scalia and 

joined by Chief Justice Roberts and Justices Thomas and Alito: 

“The word “including” can indeed indicate that what follows will be an “illustrative” sampling of 
the general category that precedes the word. Federal Land Bank of St. Paul v. Bismarck 
Lumber Co., 314 U.S. 95, 100 (1941).”  (Internal quote marks in the original.) 
 

The reference to the Federal Land Bank ruling, which itself drew on the Helvering v. Morgan ruling, 

makes clear that the circumstances under which the use of “including (or “includes”) means that 

what follows is an illustrative sampling of the general category being defined is when under the 

influence of the language of 26 USC 7701(c)-- the same language under which the “includes” in 26 

USC 7343 operates. 

 

The Treasury Department has helpfully expressed this in its regulatory language as well (currently 

found in at least 27 CFR 26.11 and 27 CFR 72.11, and previously also published in 26 CFR 170.59): 

"Meaning of Terms: The terms “includes and including” do not exclude things not enumerated 
which are in the same general class" 



 

It is axiomatic that the “class” to which the language cited above refers is neither established nor 

determined by, nor even has reference to, the common word being redefined by the statute (or the 

common meaning of that word).  Otherwise, no statutory definition would be needed or provided.  

On the contrary, the common meaning of the word being transformed into a statutorily-defined term 

is automatically and irrefutably stripped away by that transformation. 

“When a statute includes an explicit definition, we must follow that definition, even if it varies 
from that term's ordinary meaning.”  Stenberg v. Carhart, 530 U.S. 914 (2000) 
 
“It is axiomatic that the statutory definition of the term excludes unstated meanings of that 
term.”  U.S. Supreme Court, Meese v. Keene, 481 U.S. 465 (1987) 
 
“Of course, statutory definitions o  terms used therein prevail over colloquial meanings. Fox v. 
Standard Oil Co., 294 U.S. 87, 95, 55 S.Ct. 333, 336.”  Western Union Telegraph Co. v. 
Lenroot, 323 U.S. 490 (1945) 

f

f
t

 
"Inclusio unius est exclusio alterius.  The inclusion of one is the exclusion of another.  The 
certain designation o  one person is an absolute exclusion of all others. ... This doctrine 
decrees that where law expressly describes [a] particular situa ion to which it shall apply, an 
irrefutable inference must be drawn that what is omitted or excluded was intended to be 
omitted or excluded."  Black's Law Dictionary, 6th edition. 

 

(Further, it is obvious that any word that retains its common meaning when used in a statute needs 

no “illustrative sampling” or “illustrative application” such as are referred to by the Supreme Court in 

Federal Land Bank and Massachusetts v. EPA.) 

 

This principle is self-evident, with “person” providing an excellent example.  If “person” were left 

undefined by statute or defined with apparently universal meaning, the word would automatically 

embrace both “Joe” and “Bob” (and blondes, and women and social workers).  But once a definition 

is provided such as: “The term “person” as used in this chapter includes Joe (or blondes, or women, 

or social workers)”, then “Bob” (or brunettes, or men, or those who are not social workers) must 

obviously be deemed to be excluded, as must any and all others who would have been within the 

meaning of “person” if left undefined. 

 

The custom rule of construction for “includes” provided at 26 USC 7701(c) has an effect on this 

principle, but only by allowing for a limited expansion, within the confines of the class established by 

the objects enumerated which illustrate the application of the newly-defined term (as pointed out by 

the Supreme Court in Helvering v. Morgan, Federal Land Bank of St. Paul v. Bismarck Lumber Co., 



Massachusetts v. EPA, and the Treasury Department regulations concerning the section).  The effect 

of this rule DOESN’T nullify the principle that a defined term no longer has a broad, unlimited 

meaning-- if that were the effect, the definition would become inexplicable surplusage.  Again, 

“person” provides a particularly cogent example.  After all, if a definition of “person” such as, “The 

term “person” as used in this chapter includes Joe (or blondes, or women, or social workers)”, were 

held to also cover “Bob” (or brunettes, or women, or those who are not social workers) because of 

the use of “includes”, it would mean that “person” had simply resumed the meaning it had had 

before being defined at all.

 

Thus, the definition of “person” for purposes of chapter 75 provided in § 7343: “an officer or 

employee of a corporation, or a member or employee of a partnership, who as such officer, 

employee, or member is under a duty to per orm the act in respect of which the violation occurs.” 

can be deemed to also embrace other individuals acting on behalf of an artificial entity while under a 

duty to do so who don’t happen to be covered by the language, “officer or employee of a 

corporation, or a member or employee of a partnership”, 

f

but no one else. 

 

Properly read, then, and accounting for the totality of the statutory provisions involved and the 

relevant rules of construction, 26 USC 7206(1) applies exclusively to: 

“Any officer or employee of a corporation, or a membe  or employee of a par nership, who as
such officer, employee, or member is under a duty to make and subscribe any return, 
statement, or other document, or anyone else acting under a fiduciary responsibility to an 
artificial entity, who willfully makes and subscribes any such retu n, statement, or other
document, which contains or is verified by a written declaration that it is made under the 
penalties of perjury  and which he does not believe to be true and correct as to every material 
matter.” 
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Furthermore, as was previously observed, there is a title-wide definition of “person” that lists 

“individuals” without distinction.  Taken at face-value, this necessarily would make the provisions of § 

7343 into incomprehensible surplusage if construed as anything but an exclusive definition of 

“person” for purposes of chapter 75.  Congress doesn't write superfluous statutes, or at least, no 

court is at liberty to imagine that it does or did.  Every comma in a statute is to be viewed as 

deliberate and significant, as is all else. 

"This Cou t's duty to give ef ect, where possible, to every word of a statute, United States v. 
Menasche, 348 U. S. 528, 538-539, makes the Court reluctant to treat statutory terms as 
surplusage."  Duncan v. Walker, 533 U.S. 167 (2001) 
 



"When the words of a statute are unambiguous, the first canon of statutory construction [ hat 
courts must presume that a legislature says in a statute what it means and means in a statute 
what it says there] is also the last, and judicial inquiry is complete."  Connecticut National 
Bank v. Germain, 503 US 249 (1992) 
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“...the elementary canon o  construction that a statute should be interpreted so as not to
render one part inoperative. See United States v. Menasche, 348 U.S. 528, 538 -539 (1955).”  
Colautti v. Franklin, 439 U.S. 379 (1979) 
  
"It is our duty "to give effect, if possible, to every clause and word of a statute," Montclair v. 
Ramsdell, 107 U. S. 147, 107 U. S. 152, rather than to emasculate an entire section, as the 
Government's interpretation requires."  United States v. Menasche, 348 U. S. 528 (1955) 
 

The provision of § 7343 must be viewed as purposeful, and there is no credible need to add it in 

order to supplement or illuminate the undistinguished “individual” listed in the title-wide definition of 

“person” found at 26 USC § 7701(a)(1), nor, to step back from even that title-wide definition, the 

common meaning of ‘person’.  If "any person who willfully makes and subscribes any return, 

statement, or other document, which contains or is verified by a w itten declaration that it is made 

under the penalties of perjury, and which he does not believe to be true and correct as to every 

material matter" really means ANY person (or individual) to begin with, then officers of corporations-- 

both "under a duty" or acting on whimsy-- and members of partnerships; or employees of either; or 

the janitor who sweeps up the Capitol and everybody else-- regardless of status as an officer, 

member of whatever, and regardless of being under a duty or not-- is covered by the language of § 

7206(1).  In other words, if "any person" really means "ANY person" (or individual), the definition at 

§ 7343 is redundant, pointless and inexplicable. 

  

Or are we to imagine that "any person who willfully makes and subscribes any return, sta ement, or 

other document, which contains or is verified by a written declaration that it is made under the 

penalties of perjury  and which he does not believe to be true and correct as to every material 

matter"  manifestly EXCLUDED officers or employees of a corporation, or members or employees of a 

partnership who as such officers, employees or members were under a duty to perform the act of 

making a return and willfully did so perjuriously (while otherwise INCLUDING everybody else)?  The 

notion is patently absurd.  On the other hand, if it IS argued that the “persons” enumerated in § 

7343 would be excluded, or may be presumed to be so, if not enumerated, then 

t
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I, again, must be 

presumed to be excluded. 

 
The Legislative History 

 



The limit of the application of § 7206 to those identified in § 7343 has always been present in the 

law.  It was expressed in the very first 1939 IRC representation of what evolved, after a few quick 

steps, into its current form, which steps included a deliberate separation of the custom definition of 

“person” applicable to 7206(1) in § 7343 from the more general definition of “person” found in 26 

USC § 7701(a)(1) (which itself nonetheless excludes unstated meanings, of course).  Here is that 

1939 language: 

SEC. 145. PENALTIES.  
(a) FAILURE TO FILE RETURNS, SUBMIT INFORMATION, OR PAY TAX.—Any person required 

under this chapter to pay any tax, or required by law or regulations made under authori y 
thereof to make a return, keep any records, or supply any information, for the purposes of the 
computation, assessment, or collection of any tax imposed by this chapter, who willfully fails 
to pay such tax, make such return, keep such records, or supply such information, at the time 
or times required by law or regulations  shall, in addition to other penalties provided by law, 
be guilty of a misdemeanor and, upon conviction thereof, be fined not more than $10,000, or 
imprisoned for not more than one year, or both, together with the costs of prosecution.  
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(b) FAILURE TO COLLECT AND PAY OVER TAX, OR ATTEMPT TO DEFEAT OR EVADE TAX.—
Any person required under this chapter to collect, account for  and pay over any tax imposed 
by this chapter, who willfully fails to collect or truthfully account for and pay over such tax, 
and any person who willfully attempts in any manner to evade or defeat any tax imposed by 
this chapter or the payment thereo , shall, in addition to other penalties provided by law  be 
guilty of a felony and, upon conviction thereof, be fined not more than $10,000, or imprisoned 
for not more than five years, or both, together with the costs of prosecution.  

(c) PERSON DEFINED.—The term "person" as used in this section includes an officer or 
employee of a corporation or a member or employee of a partnership, who as such officer, 
employee, or member is under a duty to per orm the act in respect of which the violation 
occurs.  

(d) CROSS REFERENCE.—  
For penalties for failure to file information returns with respect to foreign personal holding 

companies and foreign corporations, see section 340. 
 

In 1942 this language assumed very nearly its precise modern form, per the Revenue Act of 1942: 

SEC. 136. DECLARATION THAT RETURNS MADE UNDER PENALTIES FOR PERJURY IN LIEU OF 
OATH. 
(a) DECLARATIONS ON RETURNS.- So much of the first sentence of section 51 (relating to 
requirement of individual returns) as reads as follows: “The following individuals shall each 
make under oath a return stating” is amended to read as follows: “The following individuals 
shall each make a return, which shall contain or be verified by a written declaration that it is 
made under the penal ies of perjury, stating”.  
(b) PENALTY.- Section 145 (relating to penalties) is amended by inserting after subsection (b) 
the following new subsection: 
“(c) Any individual who willfully makes and subscribes a return which he does not believe to be 
true and correct as to every material matter, shall be guilty of a felony, and, upon conviction 
thereof, shall be subject to the penalties prescribed for perjury in section 125 of the Criminal 
Code.” 



(c) CLERICAL AMENDMENTS.- Section 145 (c) is amended by striking out “(c)” and inserting in 
lieu thereof “(d)” and section 145 (d) is amended by striking out “(d)” and inserting in lieu 
thereof “(e)”. 

 

In 1949, the evolution into the present-day language of 7206(1) was completed, as is helpfully 

spelled-out by the Fifth Circuit Court of Appeals in United States v. Levy, 533 F.2d 969 (1976) (a case 

which hinged on the meaning of the phrase “statement or other document”, which § 3809 added to 

the language of the § 145(c) of the Internal Revenue Code of 1939 which it replaced): 

"The Revenue Act of 1942 did away with the requirement that individual income tax returns be 
made under oath. Only a verification under the penalties of perjury was required, § 145(c) of 
the Internal Revenue Code of 1939. 
 
In 1949 Section 145(c) was repealed and a new section (3809), was enacted. It provided: 

"§ 3809. Verification of Returns: 
"Penalties of Perjury. 
"(a) Penalties. Any person who willfully makes and subscribes any return, statement, or 
other document, which contains or is verified by a written declaration that is made 
under the penalties of perjury, and which he does not believe to be true and correct as
to every material matter, shall be guilty of a felony, and, upon conviction thereof, shall 
be fined not more than $2,000 or imprisoned not more than five years, or both." 

 
 

,

 

 

 
[The following subparagraph of § 3809 was omitted from the Court’s opinion, 
presumably due to being immaterial to its discussion: 
(b) Signature Presumed Correct. — The fact that an individual's name is signed to a 
return, statement, or other document filed shall be prima facie evidence for all purposes 
that the return, statement, or other document was actually signed by him.] 
 
"(c) Verification in lieu of oath. The Commissioner under regulations prescribed by him 
with the approval of the Secretary  may require that any return, statement, or other 
document required to be filed under any provision of the internal revenue laws shall 
contain or be verified by a written declaration that it is made under the penalties of
perjury, and such declaration shall be in lieu of any oath otherwise required." 
 

The Senate Committee explained that the new § 3809 "gives the Commissioner authority to 
eliminate the oath in the case of * * * other returns or statements " (emphasis added). 
Nothing was said about the meaning of "other returns or statements". 
 
The year 1954 saw another revision of the federal tax statutes, embodied in the 1954 Code. It 
was then that the present statute, § 7206(1), was enacted. Both the House and Senate
Committee Reports noted that, except for the penalty, § 7206(1) made no change in former § 
3809." 
 

Note that while § 145(c) was repealed and replaced with the new language of § 3809(a), § 145(d)-- 

the definition of “person” as used in the section-- remained.  Note most carefully that the language in 

the new subparagraph (c) which was added to § 145 in 1942 changed the designation of those to 



whom the provision applied to the more general term “individual”, thus briefly severing the link to 

“person” definition which remained in the next subparagraph, but the 1949 version, which ultimately 

became § 7206(1) with no further change in meaning, deliberately restored that linkage (which 

linkage was just as deliberately preserved and re-iterated in the current IRC by the provision of § 

7343). 

 

“Any individual” is of apparently unlimited scope in its meaning.  It would have thus covered anyone 

in any capacity, acting for any reason, that is physically and morally capable of “perjuriously making 

and subscribing any return, statement or other document”-- among which would be those actors 

enumerated in § 7343. 

 

In other words, if the provisions of § 7206(1) were actually meant to apply to anybody who “Willfully 

makes and subscribes any return, statement, or othe  document, which contains or is verified by a

written declaration tha  it is made under the penalties of perjury  and which he does not believe to be 

true and correct as to every material matter” without limitation, “any individual” had it covered.  

Therefore, this correction can 
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only have been for the purpose of restoring the restricted application of 

the provision. 

 

The fact that a “title-wide” definition of “person” is found at 26 USC 7701(a), in which is listed 

undistinguished “individuals” is further proof of this point.  Had Congress not intended to limit the 

meaning of “person” used in chapter 75 (and thus, in § 7206(1)), it would not have provided § 7343 

and its special definition of “person” for purposes of that chapter, because the “title-wide” definition 

of “person” would have already covered everyone listed in the § 7343 definition, and everyone by 

whom that special definition could be deemed to be expanded under the special statutory definition 

of “includes”. 

  

In 1953, just four years after the enactment of § 3809 (and immediately preceding its transformation 

into the current § 7206(1) without change except for the penalty), the Ninth Circuit Court makes a 

helpful observation as to its meaning, purpose and limitations: 

“We think the congressional intent in enacting § 3809 was merely to simplify the task of both 
taxpayer and the Bureau of Internal Revenue by permitting a verified return to be substituted 
for a notarized return in certain situations.12”  Cohen v. United States., 201 F.2d 386 (9th Cir. 
1953) 

 
The court’s footnote regarding this observation about § 3809 (which, remember, Congress then re-



enacts as § 7206(1) with NO CHANGE except for the penalty, per both the House and Senate 

Committee Reports, as noted by the Fifth Circuit in United States v. Levy) reads: 

12 The pertinent committee report states as follows: 
"Section 4. Verification of Returns. 
"This section gives the Commissioner authority to eliminate the oath in the case of corporate, 
fiduciary, partnership, estate, and gift-tax returns, and other returns or statements.  ..." 
Sen.Rep.No.685, 81st Cong., 1st Sess., Part II, § 4 (1949). 

 

That is, § 3809 upgraded the existing “verification under penalties of perjury” protocol for corporate, 

fiduciary, partnership, estate and gift-tax returns to now also cover “statements and other 

documents” (described in the Congressional committee report as “other returns or statements”) while 

explicitly and deliberately eliminating the broad application to “any individual” and re-establishing the 

limitation of the provision’s application to the “persons” listed in § 7343 alone, as noted previously.  

Then this narrow-application updated provision is re-enacted as present-day § 7602(1)-- carefully 

and deliberately confined to the limited definition of “person” in § 7343 rather than being left to the 

“code-wide”, unlimited definition of “person” found in § 7701(a)-- with no change except for the 

penalty. 

Prayer 
 

Wherefore, I respectfully move this Honorable Court to dismiss the indictment as to all counts, or, in 

the alternative, oblige the government to amend the indictment to include the necessary allegation 

that I was within the class of an officer or employee of a corporation, or a member or employee of a 

partnership, who as such officer, employee, or member was under a duty to make and subscribe the 

returns, statements and/or other documents which the government alleges that I willfully made and 

subscribed while not believing them to be true and correct as to every material matter. 

  

© Pete Hendrickson 

 
Cognitive fog-cutter o  framing aid: r
 
The code-wide definition lists "apples" (individuals).  Section 7343 says, The term "apples" as used in 

this chapter [75] includes Granny Smith apples (individuals who, as employees, officers or members 

of a corporation or partnership are under a duty to make and subscribe...). 

  

Now, could Granny Smith apples have been credibly presumed to NOT have been within the code-

wide definition (thus needing that definition to be "enlarged" lest they not be covered)?  Obviously 



not.  But that is the only "reasoning" by which it can be asserted that section 7343 does not replace 

the code-wide definition for purposes of chapter 75, and instead "supplements" it. 

  

Furthermore, I am a MacIntosh (or, pick your variety).  If the above "reasoning" prevails, why should 

I be presumed to be within the code-wide definition of "apples" if Granny Smiths were not? 
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