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MOTION FOR NOTICE FROM THE 

GOVERNMENT REGARDING 404(b) EVIDENCE 
 

Defendant, Peter Hendrickson, by his attorney, Ellen Dennis, moves this Honorable Court, 

pursuant to Fed. R. Evid. 404(b), to enter an Order requiring the government to provide notice of any 

evidence that it will seek to rely upon at trial which falls within the perimeters of Fed. R. Evid. 404(b), 

and in support states:      

1. Defendant is charged in ten counts with filing false income tax return documents, in violation of 26 

U.S.C. § 7206.  

2.  Mr. Hendrickson believes that the government may attempt to introduce other acts evidence in its 

case-in-chief pursuant to Rule 404(b). 

3.  Mr. Hendrickson also believes that unless the government's similar acts evidence is disclosed prior to 

trial he will be unduly prejudiced and his right to a fair trial undermined.  
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4. Under Fed. R. Evid. 404(b), the government must provide pretrial notice of any and all acts evidence 

it intends to use at trial.  That notice must be sufficiently specific to permit pretrial resolution of 

admissibility questions and the government's duty to disclose is ongoing. See United States v. Barnes, 

49 F.3d 1144, 1148-1149 (6th Cir. 1995).  If the notice requirement is not met, the evidence is not 

admissible. Id. 

5. Pretrial disclosure will assist this Court in making pretrial determinations on admissibility and would 

therefore avoid prejudice to Mr. Hendrickson, jury confusion and undue delay in the trial.  

6. Pretrial disclosure is required by Fed. R. Evid. 404(b) upon request of defendant. 

WHEREFORE, Defendant moves this Honorable Court to enter an order requiring the 

government to provide specific and reasonable notice, in advance to trial, of any evidence it may intend to 

rely upon at trial pursuant to Fed. R. Evid. 404(b). 

 Respectfully submitted, 

 
     
        /s/Ellen Dennis (P-24400) 
        Law Office of Ellen Dennis 
        Attorney for Defendant Hendrickson 

       101 S. Ann Arbor St., Ste. 203A 
       Saline, Michigan 48176 

        Telephone: 734 944-5819 
        l_den1947@yahoo.com  
Dated: January 7, 2009      
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BRIEF IN SUPPORT OF MOTION FOR NOTICE 
FROM THE GOVERNMENT REGARDING 404(b) EVIDENCE 

 
 I. 
Law and Argument : 

Pursuant to Fed. R. Evid. 404(b), Mr. Hendrickson requests that the government provide pretrial 

disclosure of its intent to introduce other acts evidence at trial.  Mr. Hendrickson further requests that the 

government disclose the nature of the other acts evidence it will seek to introduce at trial, with sufficient 

specificity to allow pretrial rulings on its' admissibility. This request is designed to prevent time-

consuming and potentially prejudicial contests over admissibility before the jury.  It is also designed to 

give Mr. Hendrickson a fair opportunity to prepare for trial and challenge the admissibility of the 

evidence. 

Fed. R. Evid. 404(b) provides that, upon request, the government "shall" provide the defendant 

with notice of the use of similar act evidence in advance of trial: 

Evidence of other crimes, wrongs, or acts is not admissible to prove the 
character of a person in order to show action in conformity therewith.   It 
may, however, be admissible for other purposes, such as proof of motive, 
opportunity, intent, preparation, plan, knowledge, identity, or absence of 
mistake or accident, provided that upon request by the accused, the 
prosecution in a criminal case shall provide reasonable notice in advance 
of trial, or during trial if the court excuses pretrial notice on good cause 
shown, of the general nature of any such evidence it intends to introduce 
at trial. 

 
(Emphasis added). 

The government has a continuing duty to comply with the notice requirement of Rule 404(b) 

whenever it discovers evidence that meets the request.   If the notice requirement is not met, the evidence 

is not admissible.  See United States v. Barnes, 49 F.3d 114, 1148 (6th Cir. 1995). 

The government's notice must identify the specific nature of the other acts evidence to allow the 

Court to make pretrial determinations on the admissibility of the evidence.  As the Barnes panel noted, 

"the government's notice must characterize the prior conduct to a degree that fairly apprises the defendant 

of its general nature" and it "must be sufficiently clear so as 'to permit pretrial resolution of the issue of 
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admissibility'."  United States v. Barnes, at 1148-49.  The purpose of the Rule 404(b) notice requirement 

is to "reduce surprise and promote early resolution on the issue of admissibility", as well as to enhance 

fairness in criminal trials.  Thus, it is imperative that the government specifically identify, before trial, 

each piece of Rule 404(b) evidence it intends to introduce at trial. 

Mr. Hendrickson's request is also rooted in the basic rights to notice of the nature and cause of the 

accusation, to preparation of one's defense, to confrontation of witnesses, to effective assistance of 

counsel and to due process of law.  These guarantees will be hopelessly frustrated if Mr. Hendrickson 

does not receive disclosure of the precise other acts evidence until it is offered against him at trial. 

The Court, as well as Mr. Hendrickson has a stake in pretrial disclosure of the government's 

intention to interject other acts evidence into the trial.  Admissibility under Fed. R. Evid. 404(b) and 403 

ordinarily raises serious evidentiary questions which may result in undue delay in the proceedings if 

litigated during the course of the trial.  If the government is allowed, without prior disclosure of the 

specific other acts evidence, to introduce this evidence during trial, mid-trial continuances may be 

necessary to allow Mr. Hendrickson a fair opportunity to meet the evidence or to raise his objections. 

This Court should, therefore, enter an order requiring the government to specify the particular 

nature of any other acts evidence it intends to rely upon in its case against Mr. Hendrickson and to do so 

in a timely fashion in advance of trial. 

 Respectfully submitted, 

 
     
        /s/Ellen Dennis (P-24400) 
        Law Office of Ellen Dennis 
        Attorney for Defendant Hendrickson 

       101 S. Ann Arbor St., Ste. 203A 
       Saline, Michigan 48176 

        Telephone: 734 944-5819 
        l_den1947@yahoo.com  
Dated: January 7, 2009    
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Certificate of Service 
 

I hereby certify that on January 7, 2009, I electronically filed the foregoing paper with the Clerk 

of the Court using the ECF system which will send notification of such filing to the following:  

Michael C. Leibson  
Assistant U.S. Attorney 
211 W. Fort St., Ste. 2001 
Detroit, MI 48226 
michael.leibson@usdoj.gov 
 
and 
 

 Mark F. Daly, MA Bar No. 640581 
 United States Department of Justice, Tax Division 
 P.O. Box 972 
 Washington, D.C. 20530 

mark.f.daly@usdoj.gov 
 

        

       /s/Ellen Dennis_(P-24400)______________ 
          Law Office of Ellen Dennis 
       Attorney for Defendant Arlee 

      101 S. Ann Arbor St., Ste. 203A 
      Saline, Michigan 48176 

       734 944-5819 
       l_den1947@yahoo.com 
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