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Reply Brief in Support of Motion to Dismiss Indictment 

 
 In the Government’s Response to Defendant’s Motion to Dismiss Indictment, the government 

begins by presenting various incorrect and irrelevant ad hominem arguments.  

 First, it incorrectly terms the book written by defendant, Cracking the Code, an “anti-tax tract”. In 

fact, Cracking the Code’s opening sentence is, “Let’s get this said loud and clear right at the outset: If 

YOU HAVE TAXABLE INCOME, YOU ARE SUBJECT TO THE INCOME TAX.”(Capitalization in 

original)  Cracking the Code is simply Defendant’s discussion of the history of the tax laws of the United 

States and his view of their proper interpretation. It does not promote any fraudulent scheme, and in fact 

specifically warns readers that, “Finally, nothing in this book should be construed or relied upon as 

particular advice or instructions for any particular reader. Each reader must make his or her own 
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independent determination of how the nature, meaning and application of any law affects himself or 

herself.”  

 Second, it attempts to prejudice the court by calling Defendant a “recidivist tax defier1 and felon” 

and by recounting matters which are irrelevant to the pending prosecution. It makes much of an old 

federal case in which Defendant pleaded guilty to the 1989 Failure to file a Federal Income Tax Return 

for calendar year 1988 and  the May, 1989-April 16, 1990 Conspiracy to Possess a Destructive Device. 2 

In addition, it suggests incorrectly that an adverse civil ruling that was entered after the last charged 

criminal act has relevance to whether, before the civil ruling was entered, Defendant willfully made false 

statements on forms 1040 or forms 4852. In fact, this civil ruling, which Defendant argues displays a 

misunderstanding of the substance of Cracking the Code, could not have influenced the acts charged in 

this indictment because it was issued after the dates of the charged acts.3  It is thus irrelevant except as 

indicative of the vindictive nature of this prosecution.  

1. This indictment should be dismissed as a Fifth Amendment denial of due process and as a 
violation of the First Amendment protections of free speech because it represents a selective and 
vindictive prosecution motivated by a desire on the part of the government to end the distribution of a 
book written by Defendant in 2003 entitled Cracking the Code and sold through his website, Lost 
Horizons.com and elsewhere. 
 

 As the government notes in its Response to Defendant’s Motion to Dismiss Indictment, this 

Motion to Dismiss Indictment is not primarily a defense on the merits of the charges, but instead is an 

independent assertion that the prosecution was brought for reasons forbidden by the Constitution. 

Defendant may yet choose to bring a pretrial motion challenging the merits of the charges, if the court 

grants its Motion for Second Extension of Time. In any event, however, Defendant wishes here to put the 
                                                      
1 In calling Defendant a “tax defier” the representatives of the United States Department of Justice are engaging in 
name-calling and categorizing forbidden to representatives of the United States Department of Treasury, Internal 
Revenue Service. See, a portion of the Internal Revenue Restructuring and Reform Act (Taxpayer Bill of Rights), 
Sec. 3707(a), Pub. L. No. 105-206, 112 Stat. 685 (July 22, 1998) which forbids the use of the term “tax protester” or 
any similar designation. 
 
2 The destructive device in question was a smoke bomb which Defendant and others, including his wife, planned to 
place in a mail receptacle along with a tea bag on the last day for filing 1989 tax returns. Defendant had concluded 
that the plan should not be carried out before the device was actually placed in the mail receptacle.  
 
3 A petition for a writ of certiorari to the United States Supreme Court is pending. 
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court and the government on notice that he will insist that the government establish every element of the 

offense charged and that among the elements of the offenses charged that must be established beyond a 

reasonable doubt are the following: (1) That Defendant is a “person” subject to the provisions of 26 

U.S.C.§7206; (2) That at all times pertinent to the indictment, Defendant was an “employee” as that term 

of art is defined in 26 U.S.C. §3401 (c); (3) That at all times pertinent to the indictment Defendant earned 

“wages” as that term of art is defined in 26 U.S.C §3401 (a); (4) That Defendant made false statements on 

the forms 1040 and forms 4852; (5) That Defendant knew at the time he made the statements that they 

were false; and (6) That Defendant made the false statements willfully.   

 In this case there is indeed evidence that Defendant is being prosecuted because he wrote 

Cracking the Code. Not a single individual other than Defendant who has filed forms1040 or forms 4852 

in light of the theories set forth in Cracking the Code has been or is being prosecuted. The government 

has pointed to the case of United States v. Roger Menner, in the Eastern District of Virginia. 

Government’s Response, f.2. However, Menner, an independent contractor, in 2005 filed amended returns 

for calendar years 2001, 2002, 2003, 2004, and 2005 that were flawed in several respects and failed, in 

several ways, to follow the theories set forth in Cracking the Code. He was not similarly situated to 

Defendant. The government also has pointed to six individuals who were sued civilly by the government 

when the civil suit was brought against Defendant. Significantly, however, not one of these individuals 

has been prosecuted; nor has anyone else who has filed a Cracking the Code educated form 1040 or form 

4852.4 At the same time the government has admitted that there are thousands of individuals who have 

read Cracking the Code, who have filed forms 1040 and forms 4852 in light of the theories in Cracking 

the Code, and who have received refunds. No one, other than Defendant, has been prosecuted. 

 The government has also cited to a series of cases, notably, in the Sixth Circuit, to United States 

v. Hazel, 696 F. 2d 473 (6th Cir. 1983), which hold that the government can be selective in choosing 

whom to prosecute, so long as the selection is not based upon “such impermissible considerations as race, 

                                                      
4 Defense counsel was wrong when she suggested in her Brief in Support of Motion to Dismiss Indictment that there 
have been “very few” prosecutions. In fact, defense counsel is aware of none, and the government has not cited to 
any, other than the Menner case, which was not a prosecution of a similarly situated individual.  
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religion, or the desire to prevent his exercise of constitutional rights.” (emphasis added). Id. at 474-475. 

However, that is precisely what the government is here attempting to do. It has brought this prosecution in 

order to prevent Defendant’s exercise of his constitutional rights under the First Amendment to free 

speech – the right, in this instance, to write, publish, and distribute a book about the tax laws of the 

United States.  

 The government seeks to avoid the free speech argument by pointing to cases which suggest that 

it is constitutionally permissible to selectively prosecute the most vocal and notorious of “tax protesters”. 

However, the cases cited are inapposite. In United States v. Hazel, supra, the defendant was a founder and 

vocal member of a tax revolt in Michigan called “We the People A.C.T.” The United States Court of 

Appeals for the Sixth Circuit quoted from United States v. Catlett, 584 F.2d 864, 868 (8th Cir. 1978) as 

follows: 

 Defendant’s theory is not that he has been singled out for prosecution solely 
because he has protested the war and tax policies of the government. Rather, 
he objects to his prosecution only on the basis that he was selected due to the 
publicity his protests have received. The decision to prosecute, therefore, rests 
upon the amount of publicity one’s protests receive, not upon the exercise of 
one’s first amendment right to free speech. Such a decision is not based upon 
an impermissible ground but rather serves a legitimate governmental interest 
in promoting public compliance with the tax laws. (emphasis added). 

United States v. Hazel, 696 F.2d 473, 475 (6th Cir. 1983). 
 

In United States v. Hazel, the defendant had not written a book. He had founded a tax protestor movement 

and was a vocal adherent. He sought publicity and claimed he was being selectively prosecuted because 

of the publicity. In this case, Defendant wrote a scholarly book. He published it and distributed it. He did 

not seek publicity. Rather, such notoriety as he has received is due to the actions of the Internal Revenue 

Service which chose to make him #1 on its Dirty Dozen List and has publicized any civil case against him 

which seems to favor the IRS (while ignoring those which do not). Defendant here, unlike the defendant 

in the Hazel case, is being prosecuted because of his first amendment right to free speech, not because of 

his IRS created notoriety. Other cases cited by the government are similarly inapposite. In United States 

v. Kelley, 769 F. 2d 215 (4th Cir. 1985), the defendant organized and lead a tax protester group. He did not 

write a book. Instead he sold a packet of forms with instructions on how to fill them out. The United 
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States Court of Appeals for the Fourth Circuit held that the defendant had not made an abstract criticism 

of the income tax laws. Rather, he prepared false tax returns for his followers and urged his followers to 

file false documents (such as w-4s claiming an incorrect number of dependents). Therefore, as an 

instigator of criminal behavior, it was appropriate to select him for prosecution. In contrast, Defendant, in 

this case did write an abstract criticism of the income tax laws. He prepared no tax returns for anyone 

else. He did not urge others to do anything; instead, he informed every reader of his book that he/she 

should make his/her own determination how the tax laws affected him/her. Defendant in this case is being 

selectively prosecuted because he has exercised his first amendment right to free speech. See also, United 

States v. Johnson, 577 F. 2d 1304 (5th cir. 1978) [Defendant had not raised his first amendment rights; he 

had claimed that he was selectively prosecuted because he was a prominent member of the tax protest 

movement.]; United States v. Amon, 669 F2d 1351 (10th Cir. 1981) [After holding an evidentiary hearing 

the court decided that the defendant had not been selectively prosecuted because the prosecution was in 

compliance with the directives and practices of the IRS and it found no pattern and practice of attempting 

to silence the defendant in the exercise of his first amendment rights.] 

 Defendant asks that the court conduct a hearing into the question of the selective, vindictive 

prosecution of him and that he be permitted to conduct discovery of the government prior to the hearing.  

2. This indictment should be dismissed as a denial of Fifth Amendment due process and as a 
violation of the First Amendment protections of free speech because it represents an attempt to chill 
Defendant’s right to contradict the statement made by the entity which has paid him money as to the 
character of that money, i.e. that it is “wages” as defined in the tax laws, or to express an honest 
disagreement with representatives of the United States as to his legal obligations under the tax laws of the 
United States.  
 

 The government misunderstands Defendant’s argument, as set forth in his Brief in Support of 

Motion to Dismiss Indictment. Defendant is not arguing that the Fifth and First Amendments give him the 

right to make false statements on forms 1040 and forms 4852. However is a violation of the Fifth and 

First Amendments to require him to state under the penalties of perjury that statements made in the forms 

1040 and forms 4852 are to the best of his knowledge and belief true and correct when in fact he does not 

believe they are true and correct.  
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 The difficulty faced by Defendant is one that steams from the peculiarities of the income tax 

laws. Governments usually calculate and asses taxes. Property taxes, sales taxes, gasoline taxes, customs 

duties are all calculated and assessed by the taxing authority. Only in the case of the income tax does the 

government depend on the individual to be taxed to calculate the amount owed and require that individual 

to calculate the amount owed in such a way that the IRS is satisfied with that amount.5 The tax laws do 

not allow the IRS to itself determine the amount of tax an individual owes, and the statutory scheme 

allows an individual to contradict the information in a w-2 through the use of a form 4852.  

 Defendant here initially attempted to file a return in which the “wage” information on the return 

matched the “wage” information on the w-2, but he modified the standard jurat to indicate his belief that 

the term “income” was being institutionally misapplied to his earnings by the IRS. This did not satisfy the 

IRS. Thereafter, Defendant filed forms 1040 and forms 4852 with the standard jurat that reflected his best 

knowledge and belief that he had earned no “wages” as that term is defined in the tax laws. When the IRS 

insists on an individual signing the standard jurat, declaring the information in the forms 1040 and forms 

4852 to be true and correct “to the best of his knowledge and belief” how can an individual such as 

Defendant, who believes that the w-2 is incorrect and that he earned no “wages” file a form 1040 or a 

form 4852 in which the wage information on the form 1040 and the form 4852 matches that on the w-2? 

In effect, the IRS is insisting that such an individual sign a false jurat. What the IRS really wants is for an 

individual to swear that he believes IRS approved wage information is correct even if the individual does 

not actually believe this. This would, of course, be itself a false swearing, subject to the penalties of 

perjury. An indictment that seeks to punish criminally an individual such as Defendant who has been 

placed in this untenable position violates the Fifth and First Amendments and should be dismissed.      

  None of the cases cited by the government address Defendant’s argument. All of them are cited 

to refute an argument which Defendant has NOT made to the effect that the constitutional right of free 

speech protects the making of false statements in a tax return. See, for example, United States v. Lee, 455 

                                                      
5 Many, even prominent individuals such as Secretary of the Treasury Timothy Geitner and Health and Human 
Services Secretary designee, Tom Daschle, find it difficult to do this correctly. 

Case 2:08-cr-20585-GER-DAS     Document 23      Filed 02/03/2009     Page 6 of 9



  7

U.S. 252 (1982), cited on page 9 [The religious objections of the Amish to payment of social security did 

not excuse payment of social security taxes.]; United States v. Malinowski, 472 F. 2d 850 (3d Cir. 1973), 

cited on page 9 [Defendant, war tax protester was not excused by free speech argument from prosecution 

for knowingly and willfully filing false w-4 overstating the number of dependents]; United States v. 

Rowlee, 899 F.2d 1275 (2d Cir, 1990), cited on page10 [Defendant in a prosecution for conspiracy to 

defraud the United States by impeding the IRS in the collection of revenue and aiding and assisting the 

submission of false documents to the IRS not excused by free speech argument from prosecution for 

speech which advised counseled or procured the filing of false tax returns.] 

 Defendant does not suggest that any constitutional right to free speech excuses anyone’s making 

false statements on forms 1040 or forms 4852. However, when the government elects to prosecute an 

individual such as Defendant because he will not, according to his beliefs, swear falsely on a form 1040 

or a form 4852, that is a denial of his free speech rights and a denial of due process warranting dismissal 

of the indictment. Further, the pernicious effect of an indictment such as this one, is to force all 

individuals who disagree with statements made on a w-2 or other “information return” into adopting those 

statements as their own sworn testimony, lest they be criminally charged as Defendant has been. Thus, 

this indictment has a potential chilling effect on the free speech and due process rights of all Americans.   

 Wherefore, for the reasons stated above and the reasons stated in the Brief in Support of Motion 

to Dismiss Indictment, Defendant asks this honorable court to dismiss the indictment. 

        Respectfully submitted,  

 

        /s/Ellen Dennis (P-24400) 
        Law Office of Ellen Dennis 
        Attorney for Defendant Hendrickson 

       101 S. Ann Arbor St., Ste. 203A 
       Saline, Michigan 48176 

        734 944-5819 
        l_den1947@yahoo.com 
        
 
 
Dated: February 2, 2009 
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Certificate of Service 

 
I hereby certify that on February 3, 2009, I electronically filed the foregoing paper with the Clerk 

of the Court using the ECF system which will send notification of such filing to the following:  

Michael C. Leibson 
Assistant U.S. Attorney 
211 W. Fort St., Ste. 2001 
Detroit, MI 48226 
Michael.leibson@usdoj.gov 
 
and 
 

 Mark F. Daly, MA Bar No. 640581 
 United States Department of Justice, Tax Division 
 P.O. Box 972 
 Washington, D.C. 20530 

mark.f.daly@usdoj.gov 
 

    

        

       /s/Ellen Dennis_(P-24400)______________ 
       Law Office of Ellen Dennis 
       Attorney for Defendant Arlee 

      101 S. Ann Arbor St., Ste. 203A 
      Saline, Michigan 48176 

       734 944-5819 
       l_den1947@yahoo.com 
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