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 1 Detroit, Michigan

 2 Monday, November 4, 2013

 3 (At about 11:17 a.m.) 

 4 - - -

 5 (Court,Counsel and parties present)

 6 (OUT OF THE PRESENCE OF THE JURY)

 7 THE COURT:  On the record now.  United States versus Doreen 

 8 Hendrickson, case number 13-20371. Your appearances please.

 9 MS. SISKIND: Melissa Siskind and Jeffrey McLellan on behalf of the 

10 United States.  

11 MS.  HENDRICKSON:  Doreen Hendrickson.

12 MR. WISE:  And Andrew Wise.  

13 THE COURT: Thank you.  Good morning, Counsel.  We got a -- I got a 

14 question from the Jury a little earlier this morning and I've shown this question to 

15 Counsel and to Miss Hendrickson with my proposed answer and we have agreement, 

16 but I want to make a record of both the question and the agreement of everyone that 

17 this answer is sufficient.

18 So the Jury sent out this question:  Can we get a clarification of a juror's 

19 conflict of interest working for the Courts?  And I wrote back to them:  I do not 

20 understand this question.  What is your precise question/issue?  They wrote back:  It 

21 seems that a juror was a law clerk and is bringing in past law practices to help decide 

22 the case.  Is this a conflict of interest?  The answer that I propose is this:  The Court 

23 instructed you on the law that you are to apply and you all have that.  Past law 

24 practices that someone may be familiar with have no place in your deliberations.  You 

25 are limited to the evidence presented at trial and the law that I instructed you to follow 
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 1 as you consider the evidence.  

 2 Government, that is a sufficient answer?

 3 MS. SISKIND: Yes, Your Honor.

 4 THE COURT: Thank you. And Miss Hendrickson?  

 5 MS. HENDRICKSON:  Yes, ma'am.

 6 THE COURT: Thank you.  So I'll send this back to them.

 7 (COURT RECESSED AT ABOUT 11:19 A.M.)

 8 (At about 12:27 p.m.)

 9 (Court, Counsel and parties present)

10 (OUT OF THE PRESENCE OF THE JURY)

11 THE COURT: Back on the record.  We're back on the record.  We have 

12 another question from the Jury.  The question is:  Are we allowed to read the book 

13 Cracking the Code to see if the quote was taken out of context as testified by the 

14 Defendant?  Or if there is a reason why the Defendant is writing zero on a tax form 

15 which exists buried in the Tax Code and can we see that part of the Tax Code?  

16 The answer I propose to send back to them is this:  Cracking the Code, two 

17 copies was placed into evidence and you are allowed to read it.  I am not able to give 

18 you any part of the Tax Code to look at.  It was not part of the law that I instructed you 

19 on.  If it is part of your consideration, you will need to answer your own question "is 

20 there a reason why the Defendant is writing zero on a tax form?" based on the 

21 evidence you were presented. 

22 This proposed answer is acceptable, Counsel?

23 MS. SISKIND: It is for the Government.

24 MS. HENDRICKSON: Yes, that's fine.

25 THE COURT: And Miss Hendrickson?
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 1 MS. HENDRICKSON: Ah-hum.

 2 THE COURT: All right.  Stay close.  

 3 (Court RECESSED AT ABOUT 12:30 P.M.)

 4 (At about 1:09 p.m.)

 5 (Court, Counsel and parties present)

 6 (Out of the Presence of the Jury)

 7 THE COURT: The Jury has sent out another -- it's not really a question; 

 8 it's a statement.  It says:  Based on the Guide for Jury Deliberations, we have a juror 

 9 that does not seem to be following the instructions, is refusing to deliberate and is 

10 relying on other outside information that was not brought into evidence.

11 Before we went on the record, we had a discussion about whether the Allen 

12 charge should be given to the Jury or something short of that.  The Government 

13 requests the Allen charge.  Mrs. Hendrickson thinks that that might be too forceful at 

14 this juncture.  The Court does agree with Mrs. Hendrickson and if the Jury sends us 

15 out another note that they cannot reach a decision for whatever reason, the Court 

16 would give the Allen charge.  

17 In the meantime, this is what I have written out to tell them:  The Court gave 

18 you all an oath and you agreed you would listen to the evidence and apply the law to 

19 the facts even if you disagreed with the law. You are still bound by that oath.  You 

20 also agreed that you would deliberate and listen respectfully to the viewpoints of your 

21 fellow jurors.  You continue to be required to do this.  Please base your decisions and 

22 deliberations only on the facts as they came into evidence and the law as I gave it.  

23 So Counsel and Mrs. Hendrickson that's what I'm going to send back now and 

24 if they get another issue, the Allen charge.  Thank you.  We'll give you a copy of this.

25 MS. SISKIND: Thank you, Your Honor.
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 1 MR. WISE: Thank you.  

 2 (COURT RECESSED AT ABOUT 1:17 P.M.)

 3 (At about 1:40 p.m.)

 4 (Court, Counsel, Jury and parties present)

 5 THE COURT: You can take your seats, ladies and gentlemen.

 6 THE CLERK OF THE COURT: Calling the case of United States of 

 7 America versus Doreen Hendrickson, case number 13-20371.  Counsel, please state 

 8 your appearances for the record.

 9 MS. SISKIND:  Melissa Siskind and Jeffrey McLellan for the United 

10 States.

11 THE COURT:  Good afternoon.  

12 MS. HENDRICKSON: Doreen Hendrickson.

13 MR. WISE:  And Andrew Wise.  

14 THE COURT: Good afternoon.  Good afternoon, ladies and gentlemen.  

15 I've gotten several questions, statements from you over the course of today.  The last 

16 question that you sent out is this:  What happens if we cannot come to a unanimous 

17 decision?  

18 Well, we have an Instruction that is designed to answer that very question and 

19 let me give it to you now and we will send in copies of this instruction as well for you 

20 to take a look at.

21 Members of the Jury, I'm going to ask that you return to the jury room and 

22 deliberate further.  I realize that you are having some difficulty reaching unanimous 

23 agreement, but that is not unusual and sometimes after further discussions jurors are 

24 able to work out their differences and agree.  Please keep in mind how very important 

25 it is for you to reach unanimous agreement.  If you cannot agree and if this case is 
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 1 tried again, there is no reason to believe that any new evidence will be presented, or 

 2 that the next 12 jurors will be any more conscientious and impartial than you are.

 3 Let me remind you that it is your duty as jurors to talk with each other about the 

 4 case, to listen carefully and respectfully to each other's views and to keep an open 

 5 mind as you listen to what your fellow jurors have to say.  Let me remind you that it is 

 6 your duty to make every reasonable effort that you can to reach unanimous 

 7 agreement.  Each of you, whether you are in the majority or the minority ought to 

 8 seriously reconsider your position in light of the fact that other jurors who are just as 

 9 conscientious and impartial as you are have come to a different conclusion.  

10 Those of you who believe that the Government has proved the Defendant 

11 guilty beyond a reasonable doubt should stop and ask yourselves if the evidence is 

12 really convincing enough given that other members of the jury are not convinced.  And 

13 those of you who believe that the Government has not proved the Defendant guilty 

14 beyond a reasonable doubt, should stop and ask yourselves if the doubt you have is a 

15 reasonable one given that other Members of the Jury do not share your doubt.

16 None of you should hesitate to change your mind if after reconsidering things 

17 you are convinced that other jurors are right and that your original position was wrong.

18 But remember this.  Do not ever change your mind just because other jurors see 

19 things differently or just to get the case over with.  As I told you before, in the end your 

20 vote must be exactly that, your own vote.  As important as it is for you to reach 

21 unanimous agreement, it is just as important that you do so honestly and in good 

22 conscience.  

23 What I have just said is not meant to rush or pressure you into agreeing on a 

24 verdict.  Take as much time as you need to discuss things.  There is no hurry and with 

25 that, ladies and gentlemen, I am going to ask that you return to the jury room and 
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 1 resume your deliberations. All rise for this Jury please.

 2 (Jury exited courtroom at 1:48 p.m.)

 3 THE COURT: Sufficient?

 4 MS. SISKIND: Thank you, Your Honor.

 5 THE COURT: Thank you.  

 6 (COURT RECESSED AT ABOUT 1:48 P.M.)

 7 (At about 3:12 p.m.)

 8 (Court, Counsel and parties present)

 9 (Out of the Presence of the Jury)

10 THE COURT: The Court has gotten a series of questions from the jurors 

11 throughout today which gives some indication that there may be a juror who is 

12 refusing to deliberate, and the latest note that the Jury has sent out is that it is a hung 

13 jury.  A little while I gave them the Allen Charge Instruction; that apparently was not 

14 helpful and they have since told us that they cannot reach a verdict.

15 There's a case that the Government has provided to the Court,  a U.S. versus 

16 Baker, a 2nd Circuit case, 262 F.3d 124, a 2001 case and apparently that Baker case 

17 establishes a precedent for a Court finding out number one, if there is a juror who is 

18 simply refusing to deliberate because they don't want to deliberate or whether they 

19 are not participating in the process with other jurors because of their own view of the 

20 evidence.  

21 It seems to me based on the Baker case that this Court could find out from the 

22 jurors' collectively whether there is a person who has refused to deliberate as one of 

23 their earlier notes indicated.  I could then ask or dismiss the other 11 jurors and then 

24 ask some specific questions of that particular juror to find out the basis for that juror's 

25 refusal to deliberate.  If the person is simply not engaged in the process as their oath 
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 1 requires them to, the Baker case does say that this Court can dismiss that juror and 

 2 allow the 11 to continue.  If the juror has a firm belief in the evidence as they view it, 

 3 then that would not be a basis for dismissing that juror and the Court would declare a 

 4 mistrial because the Jury is hung.  

 5 If you want to make some arguments, Counsel, you can.

 6 MS. SISKIND: Your Honor, I just point out one more case for the record 

 7 from the Third Circuit of the United States versus Boone, 458 F.3d 321.  It's a 2006 

 8 Decision which did not reach the issue of whether or not excusal of that particular 

 9 juror was appropriate in that case, but did approve of the procedure used in Baker for 

10 making the inquiry of the juror in the first instance.  

11 I would also note that Federal Rule of Criminal Procedure 23(b)(3) is the rule 

12 that would permit the Court if it so decides in its discretion to excuse a juror, the juror 

13 and permit the Jury of 11 to continue its deliberations.

14 THE COURT: Mrs. Hendrickson.

15 MS. HENDRICKSON: Yes.

16 THE COURT: Do you have anything that you want to put on the record 

17 in connection with this?  

18 MR. WISE: Judge, could I summarize my remarks that I made off the 

19 record?  

20 THE COURT: All right.  One moment please.  

21 MR. WISE: As I indicated, I don't think we're in a position where we 

22 know or at this point have reason to believe that there is a juror who is not willing to 

23 deliberate.  We did get a note earlier today to that effect.  The Court responded 

24 appropriately and the note we're getting now is we can't come to a unanimous 

25 decision, not that there is a juror who's unwilling to deliberate and I'm not sure what 
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 1 process the Court is proposing for inquiring of the Jury at this point with respect to 

 2 that, but I think that because we don't know that there's a juror who's unwilling to 

 3 deliberate, that any inquiry at this point by the Court will be unduly coercive and I think 

 4 is inappropriate.  

 5 THE COURT: I'm going to take a look at the Baker case and then I'll 

 6 bring the Jury out.  Thank you.  

 7 (Court recessed at about 3:17 p.m.)

 8 (At about 3:53 p.m.)

 9 (Court, Counsel,  Jury and parties present)

10 THE COURT: Please take your seats, ladies and gentlemen.  Ladies 

11 and gentlemen, you've been deliberating since 10:00.  I don't even know if you took a 

12 break at lunchtime.  Did you?  You've just been working through?  Okay.  Two smoke 

13 breaks.  And you sent a number of questions out both Friday and over the course of 

14 today and they have not all been signed by one person which would be -- we would 

15 usually ask for the fore -- the signature of the Foreperson.  So can you tell me who -- 

16 a hand please -- who's the Foreperson of this Jury?  Mr. Settle, you are.  Okay.

17 So the second -- the first question you sent out this morning was:  Can we get 

18 a clarification of a juror's conflict of interest working for the Courts.  I wrote back and 

19 said I didn't understand your question and you wrote back it seems that a juror was a 

20 law clerk and is bringing in past law practices to help decide a case.  Is this a conflict 

21 of interest and the Court wrote you back.

22 Your next question was based on the Guide for Jury Deliberations we have a 

23 juror who does not seem to be following the instructions, is refusing to deliberate and 

24 is relying on other outside information that was not brought into evidence.  

25 You sent another question out about the book, Cracking the Code.  Your next 

JANICE COLEMAN, CSR/RPR
OFFICIAL FEDERAL COURT REPORTER

(313) 964-5066



                          11

 1 question was what happens if we can't come to a unanimous decision and I gave you 

 2 a further instruction.  Your response a little while later was we are a hung jury.  We 

 3 cannot come to a unanimous decision.  Then you sent a question out that sounded 

 4 like you were continuing to deliberate and I asked you that question, are you 

 5 continuing to deliberate and your last response was we are now -- we are now hung.

 6 So let me just ask a question.  One thing that came out says we have a juror 

 7 who does not seem to be following the instructions, is refusing to deliberate and is 

 8 relying on outside evidence that was not -- relying on other outside information that 

 9 was not brought into evidence.  Can I just by a show of hands see who was in 

10 agreement with that statement that was sent out?  So I'm seeing all hands except Mr. 

11 Settles, is that true? 

12  JUROR SETTLE:  That's correct.

13 THE COURT: And so do I take it from that -- another show of hands -- 

14 that there are 11 of you who believe that it was Mr. Settles who was refusing to 

15 deliberate and relying on outside information that was not brought into evidence?  

16 Can I see a show of hands on that?  So unanimity again that it is -- that 11 of you 

17 have this view of Mr. Settle, is that true?  Okay.  All right.  So I would ask then that 

18 Linda take the 11 of you back to the jury room and I'd like to speak to Mr. Settle.  All 

19 rise for the Jury please.

20 (11 Jurors exited courtroom at 3:57 p.m.)

21 THE COURT:  Mr. Settle, can you just move to the end here?

22 JUROR SETTLE:  Sure.  

23 THE COURT: Now Mr. Settle, you disagree with this statement that was 

24 sent out by your fellow jurors?

25 JUROR SETTLE:  Because  -- 
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 1 THE COURT: (Interjecting) And nothing that you say do I want to know 

 2 your position.  Don't tell us that, all right?  So let me just ask you some questions.  Did 

 3 you make up your mind about the evidence in this case before the Jury went out to 

 4 deliberate?  

 5 JUROR SETTLE:  I don't believe so.  I believe I had an idea which way I 

 6 thought it was going to go.

 7 THE COURT: And did you -- were you relying on information that was 

 8 not brought into evidence?  

 9 JUROR SETTLE:  No, I was not.

10 THE COURT: Do you know what they're talking about when they say 

11 you were relying on information that was not brought into evidence?  

12 JUROR SETTLE:  Let me think about it for a minute.  I'm not exactly 

13 sure what they meant, why they thought that I was relying on stuff not brought into 

14 evidence.  I just talked about my history as a citizen and basic stuff that I went through 

15 and then I -- you know as far as explaining certain things that they were asking me 

16 questions about.  

17 THE COURT: Now were you -- are you the one who served as a law 

18 clerk?  

19 JUROR SETTLE:  I did not technically serve as a law clerk.  I originally 

20 -- my original position was Clerk One at the Oakland County.  I worked at the Oakland 

21 County Friend of the Court.  

22 THE COURT: All right.  And did you talk about your experiences or 

23 practices at the Oakland County Court during your deliberations?  

24 JUROR SETTLE:  I don't know like exactly -- I just basically talked about 

25 the fact that I had a certain -- my view was based on my experiences.  
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 1 THE COURT: Did you say that they were --

 2 JUROR SETTLE:  (Interjecting) I didn't elaborate.

 3 THE COURT: Did you say that your view was based on past law 

 4 practices?  

 5 JUROR SETTLE:  No, I don't believe I said that.  

 6 THE COURT: All right.  And are you telling the Court and Counsel that 

 7 there wasn't any outside information that you relied upon that was not either the 

 8 evidence in this case or the law that I instructed you on?  

 9 JUROR SETTLE:  I wasn't relying on outside information.  I was maybe 

10 looking for certain information to help me make my decision.

11 THE COURT: Can you tell me what that was?  

12 JUROR SETTLE:  Sure.  I wanted to know the actual true definition of 

13 wages as laid out in the IRS Code in order to believe if someone filled out a form 

14 correctly or incorrectly, and I wanted to know whether that -- there was any reason 

15 you know like you know, what I mean?  If it's -- if it is filled out correctly I didn't want to 

16 have someone get blamed for something that they didn't do.

17 THE COURT: And you know that the Court -- so were you the one that 

18 asked the question or wanted to know the question to the answer about getting the 

19 Tax Code also?  

20 JUROR SETTLE:  Yes, initially.  Just portions of it that were relevant to 

21 the case.

22 THE COURT: And I said I couldn't give that to you.

23 JUROR SETTLE:  Correct.  I understand that.

24 THE COURT: And you know that I didn't instruct you on the law -- on the 

25 definition of wages, also.
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 1 JUROR SETTLE:  Correct.

 2 THE COURT: And so was that something that you were still looking for 

 3 to guide your decision?  

 4 JUROR SETTLE:  Absolutely.

 5 THE COURT: And do you think that you needed that definition in order 

 6 to make a decision?  

 7 JUROR SETTLE:  I think yeah.  I think it would be very helpful.  

 8 THE COURT: Did you examine the evidence during deliberations?  

 9 JUROR SETTLE:  I looked through the Prosecution's booklet.  I 

10 attempted to come to an understanding of the evidence.  We reviewed the different 

11 forms that were used and stuff like that because there was some question of whether 

12 the proper form was filed.  I had no way of knowing if the proper form was allowed to 

13 be filed or not since I'm not an IRS tax guy.  

14 THE COURT: So when the Court sent back the answer to you that I 

15 couldn't give you have the Tax Code, did you deliberate after that?  

16 JUROR SETTLE:  We deliberated.

17 THE COURT: No, did you deliberate?  

18 JUROR SETTLE:  Yes.

19 THE COURT: So when they say that you refuse to deliberate, what does 

20 that mean?

21 JUROR SETTLE:  The bottom line is I hold a viewpoint different than 

22 other people.  I was told I need to change my point of  view.  I was told that I need to 

23 go with their side.  I was told they're older than me and so they have more experience 

24 than me I should do what they do.  I was told a lot of things and unfortunately it wasn't 

25 convincing enough for me to change my decision because I'm basing it on what I 
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 1 witnessed from watching this entire trial and watching every single person that came 

 2 up and gave their testimony on both sides.

 3 THE COURT: After the Court gave you the Allen charge which was you 

 4 have a duty and 12 other people who look at this evidence are going to have to -- did 

 5 you continue in your deliberations?

 6 JUROR SETTLE:  Yes, I did. That's where that next question came from 

 7 I sent -- that was sent in.  

 8 THE COURT: Did you have a  -- let me ask you this.  Did you have a 

 9 question about the sufficiency of the evidence that was presented?  

10 JUROR SETTLE:  Yes, I did.

11 THE COURT: And you're telling the Court that you did not rely on any 

12 evidence that was not part of this record?

13 JUROR SETTLE:  I did not rely on any evidence that wasn't part of the 

14 record.

15 THE COURT: Let me just clarify again this definition of wages.  Once 

16 the Court told you that we couldn't give you that, or we couldn't give you the Tax 

17 Code, what impact did that have on your deliberations?  

18 JUROR SETTLE:  Well, I kind of feel like in order for me to know 

19 whether someone is guilty of something or not, I need to be proven that they're guilty.

20 THE COURT: So did you think that we had -- the Court had sufficiently 

21 given you the law that you needed to consider?

22 JUROR SETTLE:  I don't know whether the Court gave me the -- 

23 sufficiently gave me the law to consider or not.  I just felt like throughout the trial as I 

24 watched everything and paid attention to everything, I didn't hear the things that I 

25 would have needed to hear to know that someone was guilty or not.
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 1 THE COURT: How did you feel about the Instruction I gave you that it 

 2 was your duty to follow the law whether you agreed with it or not?  

 3 JUROR SETTLE:  I felt that that was a good and just comment.  

 4 THE COURT: Okay.  Counsel, Miss Hendrickson, may I have a side bar 

 5 please?  

 6 (Sidebar conference out of the hearing of the jury as follows)

 7 THE COURT: Reaction please.

 8 MS. SISKIND:  He did make comments that he felt like there was 

 9 something that affected his deliberations by the fact that he wasn't given an answer to 

10 certain questions; that still hangs out there, some possible thing that this juror is 

11 considering outside of the evidence and the law is some view he has that he's not 

12 being given enough law by the Court, which may be some outside extraneous 

13 influence on his deliberations.

14 MS. HENDRICKSON: I don't see that at all.  I mean he's looked at the 

15 evidence.  He's watched the witnesses.  He sat through the trial and he's says he's 

16 basing his decision on that.  

17 THE COURT: Well, I just simply did not hear enough to say that he 

18 refused to deliberate.  I just am not hearing that, so I am going to declare a mistrial.  

19 (END OF SIDEBAR CONFERENCE)

20   THE COURT:  Mr. Settle, can you take your seat?  

21 (11 Jurors entered Courtroom at 4:09 p.m.)

22 THE COURT: You can take your seats, ladies and gentlemen.  Thank 

23 you.  

24 Ladies and gentlemen, you have been deliberating since 10 this morning.  You 

25 went out Friday afternoon.  You sent out a number of questions.  Our system of 
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 1 justice does require that in order for a defendant in a criminal case to be convicted of 

 2 a crime, that there be a unanimous decision of a Jury barring extraordinary 

 3 circumstances where a juror would be dismissed, but even then unanimity would still 

 4 be required.  You've indicated to the Court you cannot do that and then so I have no 

 5 choice but to declare a mistrial in this case and you are now dismissed from jury 

 6 service.  

 7 I do want to thank you.  You were a very attentive Jury through some evidence 

 8 that took a very strong heart at some points to pay attention to, but you did pay 

 9 attention to it and we're very grateful that you did do that. 

10 We do hope also that you have a very different view about jury service and the 

11 important function that jurors do serve in our criminal justice system.  As I said at the 

12 outset, we simply are not able to function if people don't honor their summonses and 

13 show up and listen to evidence and deliberate as you did.  

14 So please have no regrets about the outcome of this trial and if you would go 

15 back to the jury room, I do want to spend a few moments with you, but you are 

16 discharged from service.  All rise for this Jury please.

17 (Jury exited courtroom at 4:11 p.m.)

18 THE COURT: Counsel, Mrs. Hendrickson, Carol Pinegar is not here 

19 today, but she'll be in touch with you to set up a new trial date if that's the direction 

20 we're going in here.  Anything before we close the record?

21 MS. SISKIND: No, Your Honor.

22 THE COURT: Thank you.  We're adjourned.  Thank you.  

23 (Proceedings adjourned at about 4:12 p.m.) 

24 - - -

25
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 1 COURT REPORTER'S CERTIFICATION

 2

 3

 4 STATE OF MICHIGAN)

 5    )  SS.  

 6 COUNTY OF WAYNE  )

 7

 8

 9 I,  Janice Coleman,  Official Court Reporter, certify that the 

10 foregoing pages are a correct transcript from the record of 

11 proceedings taken by me to the best of my ability in the 

12 above-entitled matter.  

13

14

15 S/________________________________________

16   JANICE COLEMAN, CSR 1095/RPR

17

18

19

20 DATED:  December 10, 2013

21

22

23

24

25
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